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CHAPTER 1 INTRODUCTION

1.1TORTURE ATABU GHRAIB

The disclosure of pictures of American soldiers abusing prisoners in the Abu Gl
prison in Iraq caused a worldwide wave of shock and disbletigdictures showed a
wide range of scenes of abuse: naked Iragi prisoners in stress positions, lying i
top of each other, with a hood over theiad standing on a box with electric wires
attached to their hands, driven into a corner under attack of a prison guard dog
right in the face of the terrified prisoner. In some of the pictures, next to the abu
prisoners, American soldiers can be pesimg for the camera, smiling, giving the
thumbs up. The most notorious of theggrabably the picture of Pfc. Lynndie R.
England holding one end of something that looks like a dog leash, a prisoner ly
floor at the other end offit.

The next shock and feeling of disbelief probably came when some of the
back in America and being prosecuted for these crimes, said that they were jus
their jobs, following orders, not knowindnéwe done anything wrongful, that they t
acted under mistake of law. How is it besgdpond to any defence of mistake of la
such serious cases? Is this a palatable defence? Considering allegations of suc
nature the irrebuttable presumption thesryone knows the law seems more than
justified.

If it is completely irrelevant tithese soldiers were mistaken about the
wrongfulness of their behaviour, their defence can be denied at the outset. But
mistake truly irrelevant to the determination of culpability? Does the fundament
principle ofnulla poena sine oolpaquire that we respotudthese pleas? Assessing
first of all the credibility of it: were or ntigtese soldiers have been truly mistaken
And, secondly, if we assume they were, teéauarises whether they should have
known better? Should the ultimate questiamhe¢her or not they are to blame for |
wrongful conduct, which would also entail a determination of culpability with rec

their mistakes?

2See e.g. Hersch, S.M., tii@ at Abu Ghraib’, 2004-05li%e New YorK@004), pp. ; Gourevitch, P.
and E. MorrisStandard Operating Prodéslurgéork: The Penguin Press, 2008), p. 262-264.

3 Some of these pictures have been published in StrasserTBe (@dy,Ghraib Investigations, The C
Reports of the Independent Panel aruhtbe thenSigpcking Prisoner Abu@eew lvark: Public Affairs
2004), p. 103-108ee alsebsite Standard Operating Procedure:
http://www.sonyclassicom/standardoperatingpeedure/site.html,



The purpose of this study is to invetidfae scope and content of the defence of
mistake of law in international crimiaal. Can a mistake of law exculpate the
perpetrator of an international crime? And if so, what would be the circumstanc
which the defence would apply? And,ibse those circumstances covered by the

current international codification of mistake of law?

1.2 Outlining the issue
Acting under mistake of law means thai®neaware of the wrongfulness of his

conduct. The postulate "every man is predumknow the law", has long been the
basis for the rulignorantia legis neminem mxwrsaice of the law does not excuse.
However, for over half a century this postulate has been questioned because o
outcomes in respect of a blameless defeddaatresult, the presumption is now wi
recognized as no longer being irrebutfadny legal systems have found ways to
respond to the issue of mistake of law, for example by providing for a defence ¢
of law or interpretting certain crime defamsi as to require knowledge of the law. #
successful defence of mistake of law is dgrienited to those defendants who max
reasonable mistake or could not avoid the mistake.

It could be argued that international crimes are of such a grave nature tr
presumption that everyone knows the lawlghiuirrebuttable. The more serious tl
alleged crime, the less reasonable or unavoidable the mistake. On the other ha
that not all norms of international crimiaal, including justifications, have fully
crystallized and the fact that perpetrators are likely to be less familiar with intert
crimes than with domestic crimes, may mtammn-exclusion of thdefence of mistak
of law a priori.

The Statute of the International Criminal Court (ICC Statute) specifically
provides, for the first time in the historytred codification of international criminal I
for the defence of mistake of law. Thisfazation has been a starting point for this
research.

1.3 The occasion
The codification of mistake of law in the ICC Statute marks an important step in

development of international criminal law (I8k)soon as we take a closer look at

4 An important exception is the Us€& 2.2.2.ihfra



relevant provisions, however, the problem of the “unlike pa@niSL, public
international law and criminal law, becomes apparent. The Court may be expec
interpret the Statute as a treaty, while r@nminal law perspective a recourse to
general principles or reasoning from ttienale of a provision seems warranted. A
ICL does not only have these "unlike parents”, but on top of that, the criminal Iz
"parent" appears to have a "split personality”, containing aspects of common la
civil law. Often ICL tries to reconcile its pevsonalities. This implies that ICL can
be studied assali genesigstem of law; understanding and interpreting its provisio
requires a comparative law perspective. Howas/will become apparent from the
current study, the domestic approaches are on occasion irreconcilable. Here, It
either develop an approasth genesismust choose the domestic approach that it
perceives best in the interests of justice.

Common law and civil law apply a different 'structure of offefibesstructur:
of an offence forms the basis of attribution, which includes the issue of defence
thus the issue of mistake of law. Thectira of offences' may be an issue on whic
common law and civil law appear irreconcilable. The current study aims, throug
investigation into the scope of mistakiawf to contribute to the development of a
more systematic approach to the structure of international offences.

1.4 Methodology and limitations
A starting point for this research has hikemprovision on mistake of law in the ICC

Statute and the legal literature that hasnemted upon it. In order to be able to

understand and interpret this provision,rapesative law study of mistake of law is
required. | have compared the approach to mistake of law in the common law ¢
the United States of America (USA) and the United Kingdom (UK) and the civil
systems of Germany and Frahideave consulted legislative sources, case law an

literature. A case law study of ‘internafitniels aimed at construing theoretical

5Weigend, T., 'Intent, Mistake of Law, and Co-perpetrationLinithegRecision on Confirmation of
Charges', Bournal of International Crimina(2Dg2icep. 471-487, p. 472.

6 | am aware of the danger this téotds for it can refer to varioust always compatible interests:
justice for the victims or the affected community, justice for the defendant, justice of (general o
prevention.

7 See alsembos, K., 'Towards a Universal System of Crime: Comments on George Beachers o
Criminal Lan28(6)Cardozo Law Re{2887), pp. 2647-2673.

8n this study | did not include tBeitch approach to mistake of laMthough recognized as an excu
mistake of law has remained uncodified in theeNatidls. The scope ofglunwritten excuse is
comparable to the German provision on mistakevoMsg choice for including the German approac
based on the fact that Germany has a riché&ranaaf legal doctrine than the Netherlands.



foundations underlying decision regarding pfeastake of law and to discern prac
examples of situations in which the defareebe applicable. A study of the eleme
of international crimes as defined by the ICC Statute and the Elements of Crime
offered more insight into areas where mistake of law could be relevant. There h
consultation with several military lawyerslidate whether tiexamples | chose to
discuss are realistic scenarios in practice.

The comparative law study and the case law study are limited. | justify t-
made on the basis of the aim of thisystudhich has not been to determine the
customary law status of mistake of lattdbdetermine, mainly on the basis of a
theoretical account, what the scope of mistake of law under international law st
and whether this scope is covered by the current intenational provision.

1.5 Definitions
In this study, international crimes refers to war crimes, crimes against humanity

genocide, as defined in the Statute of teenlational Criminal Court. These crimes
crimes of intent and not crimes of neglag; they concern intentional and knowled
based behaviotlr.

In this study, mistake of law doesemtompass mistakascerning issues of
procedural criminal law (mistake of foraa) but rather mistakes about the substa
wrongfulness of the act, i.e. a mistddait the underlying norm protected by the
specific criminal law (mistake of substantive law). Someone may be totally igno
underlying norm, he may be mistaken abhewtcope of the norm or about an elem:
of the crime definition or ¢hmistake may concern a groahplistification (putative
justification); these are all relevant instarficeistake of law. In relation to internatic
crimes, a mistake about the prohibition as such is, given the grave nature of the
highly unlikely. The most relevant mistakésw will therefore be mistakes about
normative (as opposed to factual) elemenite afrime definition and mistakes abot
justifications. A special place in international criminal law is reserved for mistak:
the justification of superior orders. Mantgrnational crimes are committed in the

context of a military organtiman. A mistake about theMfulness of a superior order

9 Schabas, W.AAn Introduction to thertrational Criminal Q@atnbridge: Cambridge University Pres
2004), p. 108-109. The only exception is command resporideailajsdmbos, K., Other Grounds for
Excluding Criminal Responsibility, in A. €sssP. Gaeta anB.J.D. James (edlye Rome statute o
International Criminal Court: A commefdadyUniversity Press, 2003)d, 1003-1048, p. 1031 and
Fletcher, G.PThe Grammar of Criminal Law. American,@arapdraiternational, Volume one: Fou
(New York: Oxford Univeity Press, 2007), p. 108.



constitutes a mistake of law. The battlefézltity arguably requires a differentiated
approach toward mistaken subordinates. Thaéymujustification of superior orders i
therefore treated separately from othemgies of such putative justification.

A common referred to distinction is thatiestn mistakes of law and mistakes of°fe
According to this distinction mistake of fact is generally a good defence and mi
law is (generally) not. The mistake of sehuvho shoots someone's dog mistaking
a wolf, is a mistake of fact. If the huntexénger believes his hunting permit also alll
him to shoot someone’s dog, he acts under a mistake of law. In most legal syst
fact that mistake of fact excludes criminal responsibility is far more acceptable 1
mistake of law excluding criminal responsifilitg.is mainly so because a mistake
fact is more likely to negate the requiremhinThe distinction between mistake of f
and mistake of law, however, is not alwagisvésus as in the example of the mistal
hunter'* Mistakes about purely descriptive etesnare mistakes of fact. A mistake
concerning a legal or normative elememteber, may variably qualify as a mistake
fact or as a mistake of I&Basing the relevance of a mistake on a disputable dist
is arbitrary. Further, the distinction is nodshe time besides the point. The param:
issues concern which mistakes are irreleviaich mistakes will exculpate per se, a
which mistakes will only exculpate when reasonable or unavbidase.issues can
not be answered by applying the distintétween mistake of famtd mistake of law
even if such distinction was unproblematie.answer as to whether (un)reasonabl
mistake exculpates can be found byrdéaterg whether the mistake negates the
required intent. If a mistake negates the required intent, any mistake, reasonab
unreasonable, will exculpate. If the mistakeecns an element extrinsic to the requ
intent, a reasonableness standard may be ddptidumistakes of fact and of law ci
be relevant and irrelevant to the required intent. The determination as to wheth
a certain element belongs to the required intent is unfortunately by no means a

task than determining whether an element is an element of fact or law.

10See e.grt. 32 ICC Statute.

11See alfoxin, C.Strafrecht Allgemeiner teil, Banttlagan, der Aufbau der Verbre¢hemsibbre
C.H. Beck, 2006), p. 308, Rn. 58.

12See alStiedregt, E.vTIhe Criminal Responsibility of Individoédsidos of International Humanitarie
(The Hague: TMC Agskress, 2003), p. 303.

13'Reasonable’ is a common law t&rmavoidable' a civil law te@ee alstogeley, S., The Mistake of
Law Defense in International Cirial Law, in S. Yee (edinternational Crime and Puni€Dxfierat:
University Press éfmerica, Inc., 2003)p. 59-99, p. 91.

14 Se€hapters 2 andilfra



Since all international crimes are crimegdesft, whether the object of the mistake i
part of this intent or not is determinatdfevhether only reasonable or unavoidable
mistake exculpates.

Hence, the distinction between mistakacifand mistake of law is not helpt
in determining the relevance of a mistdtte(mh mistake of fact generally negates
required intent and mistake of law generally does not). In this research | use thi
distinction, nevertheless, to indicate whetleertain case, issue or example belon¢
the topic of this research, mistake of lastdWé of law, as indicated, involves ignol
or mistake as to the wrongful nature of the conduct.

1.6 Structure of the thesis
As stated, a starting point for this reselaastbeen the provision on mistake of law

the ICC Statute. As will become evident fiteerdiscussion in Chapter 4 about the
of articles 32 and 33, and the various comments thereto, although codification «
important part of the general part of intéomeal criminal law is to be welcomed, the
ICC articles are not as comprehensive and sound as they at first sight may see
articles, being the result of treaty-negmitnecessarily have the character of a
compromise. The codification of the defenbg &l appearances influenced by nat
understandings of the defence angrbyious (inter)national prosecutions of
international crimes. Research into national and international regulations and ¢
necessary in order to understand the scope and the meaning of the ICC provis|
The comparative law study of Chapter 2, comparing the common law sy
the USA and the UK and the civil lagtesns of Germany and France, aims at
demonstrating the implications of these distin systems for the defence of mistak
law. This Chapter reveals a distinctiveoapprin the common law systems and the
law systems in their structure of offences. The common law concept of offence:
characterised as a twofold structure: offences (which comssisafeadactus rgusd
defences. The Germanic civil law structuofferfices is threefold: the crime definitis
(mens readactus rguthe wrongfulness of the adigance of justification) and the

culpability of the perpetrator (absence of extuse).

15 Ambos, K., 'Remarks on the General §fdriternational Criminal Law'Jdurnal of International Cr
Justid@006), pp. 660-673, p. 664-665. Fletcher astestis bipartite andgdartite structuresee e.g.
Fletcher, G.PThe Grammar of Criminal Law. American,i@arapdraiternational, Volume one: Fou
(New York: Oxford Univeity Press, 2007), p. 43-55.



Further theorising about the issue in Chapter 3 it will become evident that whicl
structure of offences is followed has implications for the prospects of solving th
complex issue of mistake of law. Reasémingthe conclusions of Chapter 3, Char
4 brings to light the problematic implicatiohthe current codification of mistake of
law; the question arises whether the ICC po\as all addresses the issue of miste
law. Chapter 5 reveals that the case law concerning pleas of mistake of law an
orders is a poor instrument to construe theoretical foundations underlying rejec
recognitions of the defence of mistaklawf In Chapter 6 | will test the theoretical
analyses of Chapters 3 and 4 by investigating the scope of the current provisio
mistake of law in relation to the elements of international crimes as defined by 1
Statute and by sketching some scenarids areicnduly not covered by the curren
international provision on mistake of lavthinfinal Chapter 7 | will return to the is¢
with which | have opened this study: the @htaib prison torturers' plea of mistake
law.



CHAPTER 2 THE THEORY OF MISTAKE OF LAW IN
NATIONAL CRIMINAL LAW SYSTEMS

2.1INTRODUCTION

This Chapter explores different approatdweard mistake of law in national crimina
law systems of the common law and the civirdaition. There are indications that
provision on mistake of law in the ICC Statute is mainly determined by the com
tradition® in which ignorance of law is generally held to be no defence. A compi
law perspective allows us to understand the scope of this international provisiol
Chapter 4, to give a theoretical account of which approach could be followed in
international criminal law.

There is, obviously, commonground between the common law and civil |
systems. Both systems require “knowledge of facts underlgiciysheas an essent
element for criminal liability” and “ignocarof the law is treated differently from
ignorance of facts®.The way in which both systems deal with issues relating to r
of law, however, is different. In ciwl Isystems mistake of law is a defence under
exceptional circumstances; in common law systsrgetierally held to be no defen
rule that is applied rigidly in English*fa¥ihe first part of this Chapter focuses on tt
common law systems of the United StatshenUnited Kingdom, the second part
focuses on the civil law systems of GerraadyFrance. The third part briefly discus
the approach to the defence of superior orders in these national systems. The
international codification of the mistake wfd@&fence directly links the two defence
the national systems under discussionthtealefence of superior orders $pecialtié

16 Sedletcher, G.PThe Grammar of Criminal American, Comparativénytangational, Volume one:
Foundatioidew York: Oxford University Press, 2007), p. $@@ alSealiotti, M., 'Defences before tt
International Criminal Court: [&tantive grounds for excludingrinal responsibility - Part 2", 2
International Criminal Law R20@#y, pp. 1-46, p. 12; Sliedregt, Ere. Criminal Responsibility of Inc
for Violations of International Humanitaiéhd_elague: TMC AssereBs, 2003), p. 307; Ambos,Der
Allgemeine Teil des VolketgBafkasatze einer Dogmati{@ertingDuncker & Humblot, 2004), p. 806
Ambos, K., 'Towards a Universal System of Crime: Comments on George Bearthers of Crimine
Law, 28(6)Cardozo Law Rey2807), pp. 2647-2673, p. 2670-2611sfe 2667-2671 where the auth:
argues that it can not be said that the drafters of the Rome Statute decided the question of whi
common law or civil law, should be applied).

17 International Committee of the Red CrBsger relating to the mental element in the common la
systems and to the concepts of misthkeisthfecbataw in national and internaideal ¥ovk),
Preparatory Commission for the International Crir@ioailt, Working group on Elements of Crimes,
PCNICC/1999/WGEC/INF/2/Add.4, p. 9.

181bid., p. 9



mistake of law. A successful plea of superilers requires the subordinate to have
been unaware of the unlawfulness of the order.

The purpose of the comparative law analysis in this chapter is not to find
most common approach towards mistake of law. The four systems under scrulti
contrary provide us with four distinct approaches; | am seeking to identify the a

which in my opinion is best suited tapelied in international criminal law.

2.2MISTAKE OF LAW IN THE COMMON LAW SYSTEMS OF THEJSAAND THE
UK

2.2.1 Introduction - ignorantia legis non excusat
In the common law systems of the United States and the United Kingdom the a

to the principle that ignorance of the law should be no excuse has been remark
persistent] Smith speaks of an “almost mystical power held by the maxim over t
judicial imaginatiorf®. The reasons to adhere to this principle have been mainly
utilitarian, referring to social welfare considerations and the necessity to mainta
objective moralitf.However, while thignorantia legis non exdasastill applied in
common law countries, to avoid unjust results, Courts have in some cases intel
statutory element of a crime to require knowledge of theTlagge arad hosolutions,
however, and a general rule on when a®statlement requires knowledge of the |i
can not be inferred from it. In the next section | explore the statutory provisions
case law that form the basis of the general findirigribedntia legis non eiscstilato ¢
large extent the general rule in common law systems.

2.2.2 The exceptions to the rule

2.2.2.1 American law
First, | will discuss the relevant provisions of the American Model Penal Code (

authoritative text on common law concepts. The MPC is not binding on the Stal

19 Smith, A.T.H., 'Error and Mistake ofALen Anglo-American Criminal Law', Tl#e Anglo-American L
Revie(985), pp. 3-32, p. 16.

20]pid. , p. 16.

21Vogeley, S., The Mistake of Law Defensd¢eémiztional Criminal Law, in S. Yee (kdgtnational Cr
and Punishm@nuford: University Pss of America, Inc., 2008p. 59-99, p. 65ee alstetcher, G.P.,
Basic Concepts of Crimin@leamy ork: Oxford University Press, 1998), p. 154.

22 See also Vogeley, S., The Mistake of Law Defdns&national Crimindlaw, in S. Yee (ed.),
International Crime and Punig€bxfierd: University Pss of America, Inc., 2008p. 59-99, p. 59.



has had a large influence on the statutes and case law of many diffeféiih8tates
provisions relevant to the scope of the aefef mistake of law are: §2.02(9), §2.0¢
and §2.04(3). The first provision states the geneigharentia legis non excusat

§2.02(9) MPC Culpability as to lllegality of Conduct

Neither knowledge nor recklessness or negligence as to whether conduct constitutes ¢
or as to the existence, meaning or applicatite ¢dw determining the elements of an offe
is an element of such offense, unless thetiefiof the offense or the Code so provides.

The provision states that no legal knowledgeusred. Vogeley refers to this provis
stating that it holds that “knowledge of the law defining the offense is not itself &
element of the offensé&"”.

The Code subsequently provides in §2.04(1)(a) MPC:

§2.04 MPC Ignorance or Mistake

(1) Ignorance or mistake as to a matter of fact or law is a defence if:

(a) the ignorance or mistake negatives the purpose, knowledge, belief, recklessne
negligence required to establish a material element of the offense

According to §2.04(1)(a) the defendant is not liable when the mistake negates t
element required to establish a material element of the offence. Under §2.02(9)
knowledge of the criminal nature of the act is generally no element of an offenc
means that only when the legislator has provided for consciousness of unlawfu
element of the required intent, will a mestsfidaw exculpate the defendant. Hence,
these provisions, that focus on the intent and internal components of the offenc
great deference to the legislator. Fletchigiza this deference; it shows too much

23 Se®Robinson, P.H. and J.A. Grall, 'Element Anaty8isfining Criminal Liability: The Model Penal
Code and Beyond', S8anford Law Re{i®82-1983), pp. 681-762, p. 683585 alkensing, J.A.W.,
Amerikaans Strafrecht. Een vergelijken@&ritieitinGouda Quint, 1996),7 and Nill-Theobald, C.,
"Defences" bei KriegsveameBkespiel Deutschlands und der USA: zugleich ein Beitrag zu einem
Volkerstrarecfftseiburg im Breisgau: Max-Planck-Institua@islandisches und internationales Strafr
1998), p. 136.

24\/ogeley, S., The Mistake of Law Defensd@migtional Criminal Law, in S. Yee (Bdernational Cr
and Punishm@ford: University Pss of America, Inc., 2008p. 59-99, p. 94. This issue is related
the distinction between conduct rules and decisionseg&s3.2.4uprathe (statutory) crime definitior
a decision rule, the underlyimgm is a conduct rule).
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faith in the capabilities of the legislat@dive theoretical and philosophical probler
such as issues of mistéke.

The defence of mistake of lawhiss only available in the exceptional
circumstance where knowledge of the prteldilmature of the conduct itself is an
express element of an offeffcEhis circumstance is exceptional, because most cr
definitions do not contain the requiremeat the defendant acts with the intent or
knowledge to violate the 1&w.

Smith therefore correctly holds that the scope for the application of sectit
2.04(1) MPC “to mistakes of fact is far wider itharfor mistakes of law, for the sim
reason that the mental element in mosesrioes not include any knowledge of th
existence and scope of the proscription defining the offence. All turns on what t
statute itself says, or at least on the degneensfréaat the court is prepared to reac
into it, and in general, a court is reluctant to read into a statute a requirement th
defendant should be familiar with the BEw”.

Moreover, by requiring the mistakedgate the required mental element, tt
American legislature has complicated thesteaormatively assess the mistake. I
required mental element isem', any mistake, reasonable or not, will bar a finding
this mental elemefitl will return to this issue in the section on English law.

The next exception to the generaligrierantia legis non excteaModel Penal Cod:
is §2.04(3), which provides:

25 Fletcher, G.PBasic Concepts of Crimin@lleany ork: Oxford University Press, 1998), p. 155.
26\Vogeley, S., The Mistake of Law Defenseeémiztional Criminal Law, in S. Yee (kdgrnational Cr
and Punishm@ntford: University Pss of America, Inc., 2008p. 59-99, p. 66.

27Husak, D. and A.v. Hirsch, Culpability and Mistakewfin S. Shute, J. Gaedand J. Horder (ed.)
Action and Value in Criminal(Ceford: Clarendon Press, 1998),157-174, p. 158.

28 Smith, A.T.H., 'Error and Mistake ofiLen Anglo-American Criminal Law',Til#e Anglo-American L
Revie(e985), pp. 3-32, p. 5.

29 See alstogeley, S., The Mistake of Law Defensdeémiational Criminal Law, in S. Yee (ed.),
International Crime and Puni€brfierd: University Pss of America, Inc., 2008p. 59-99, p. 660r
application of the same rule in Engl@mt@node®.C.Smith and Hogan Crimina(Qaferd: Oxford
University Press, 2008), p. 315 @iplaining that where the laguires negligence, only a reasona
mistake can afford a defence). Simeestlall international crimes reqiritent, the current discussion
limited to the consequenceshsf negate mental element requéarg for intentional offenceee also
Ambos, K., Other Grounds for Excludi@€riminal Responsibility, in@assese, P. Gaeind J.R.W.D.
James (edJThe Rome statute of the Ini@r@aiiinal Court: A commedxdoyd University Press, 2002
pp. 1003-1048, p. 1031. It shdwddhoted that in a civil law systehich applies a thefold structure of
offence, a mistake which negates the requireddatenot be normatively assessed either; any mis
reasonable or not, will bar the finding of inf@ntthe distinction between twofold and threefold
structures of offencese€hapter 3nfra
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§2.04 MPC Ignorance or Mistake
(3) A belief that conduct does not legally constitute an offense is a defense to a prosec

that offense based upon such conduct when:

(a) the statute or other enactment defining the offense is not known to the actor an
been published or otherwise reasonably made available prior to the conduct all
(b) he acts in reasonable reliance upon an official statement of the law, afterward ¢
to be invalid or erroneous, contained in (i) a statute or other enactment; (ii) a ju
decision, opinion or judgment; (iii) an administrative order or grant of permissio
an official interpretation dfie public officer or body charged by law with responsi

for the interpretation, administration or enforcement of the law defining the offel

The MPC here provides for a defencese chmistake of law, when the law was
unavailable to the defendant or when he has relied on an official statement or
interpretation of the law from a persomgency charged with defining the offéhce.

With regard to §2.04(3)(a), concertlingase where the statute has not bet
published, | believe Husak and Von Hirsch are correct when they hold that “the
for exoneration should be based on theciple of legality rather than on the
defendant's lack of culpability. [...] The rationale for a defence in such cases is
to that which prohibits retrotive or vague legislatiochAn important difference
between this provision and the principlegdlity is, however, that the provision in
respect of mistake of law requires that tfendant believed in the lawfulness of his
conduct. If the defendant, on the basihefprinciple of legality, cannot be held
criminally liable for his conduct, then, vthatdefendant actually believed is irrelev:

With regard to the exception in case of reasonable reliance on an official
statement of the law, 82.04(3)(b), Fletcher thatethe types of legal advice that me
relied upon are circumscribed tightly: official statements of law, afterwards dete
be invalid or erroneous. This excludes reliance on advice by counsel and unoffi
from law enforcement personnel, and talsd ignorance of the law, however
reasonabl&.

30See alstogeley, S., The Mistake of Law Defensaémiational Criminal Law, in S. Yee (ed.),
International Crime and Punigbxfierd: University Pss of America, Inc., 2008p. 59-99, p. 66.
31Husak, D. and A.v. Hirsch, Culpability and Mistakewfin S. Shute, J. Gaedand J. Horder (ed.).
Action and Value in Criminal(Oaford: Clarendon Press, 1998),157-174, p. 166.

32 Fletcher, G.PRethinking Criminal I(@xford: Oxford University Press, 1978), p. 755.
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The provisions in the MPC show a tendency towards an extensive application ¢
principleignorantia legis non ex@métatsums up the classical justifications for pers
in this maxim: problems of proof, tav@tthe defence would be to encourage
ignorance, allowing the defence could undéreutle of law and ignorance of the [i
is itself culpabf@ The American system thus, as a general principle rejects the v
law defence. In practice however, accordisigdgeley, "the defence is often employ
to avoid unjust result¥".

Unjust results can be mitigated by a variety of devices. An example of st
device is manipulating the distinction betw@stakes of fact and mistakes of law. ,
unjust result may be mitigated by treatmgstake about an issue of law "collateral
the penal law as a mistake of fact, negating the mental element of thas@rexe
noted, both mistakes of fact and mistakeoatriminal law "usually involve a mistal
concerning circumstances relevant to the prohibited nature of the ¥ctivity".

Further, unjust results can be effectively mitigated by interpreting terms |
‘wilfully’ or ‘knowingly’ to incorporate gu@ement of knowledge of unlawfulness. "
case law discussed below can be distindaisterding to whether the crime definiti
requires the particular intent of ‘wilfuliéss’ requires the defendant to have actec
‘knowingly® or does not contain such a particular intent eléient.

33 Smith, A.T.H., 'Error and Mistake ofiLen Anglo-American Criminal Law',Tl#e Anglo-American L
Revie(e985), pp. 3-32, p. 16-3ke alg&@han, D.M., 'Ignorance of thaw is an Excuse - But only for
the Virtuous', 98ichigan Law Reyi87), pp. 127-154, p. 133 (refetdraydecision of the NY Court
of Appeals, 507 N.E.2d at 1073)(ediog to Kahan the argument against the mistake of law excus
it would encourage ignorance, is false).

34Vogeley, S., The Mistake of Law Defenseemiational Criminal Law, in S. Yee (kdgrnational Cr
and Punishm@ntford: University Pss of America, Inc., 2008p. 59-99, p. 97.

35Se&ahan, D.M., 'Ignorance of the Law is an Excuse - But only for the VirtuMishigén Law Rev
(1997), pp. 127-154, p. 132 (referring for an exemijréited States v. £an, 683 F.2d 1011, 1018 (7
Cir. 1982).

36 Grace, B.R., 'Ignorancetbé Law as an Excuse',@G@lumbia Law Reyi®86), pp. 1392-1411, p. 1:
37Cheek v. U.8991), 498 U.S. 192, 111 S.Ct(dfempting to evade incotages and failing to file
income tax returndRatzlaf v. U.§1994), 510 U.S. 135, 1X2t.H55 (structuring financial transaction
avoid currency reporting requiremethtsy; v. Rogét994), 18 F.3d 265 (conspiracy to evade and v
reporting and return requirements for currency transadtid®sy; Obiectii®94), 38 F.3d 309 (engag
in the business of dealing in firearms without a licéh&e)v, Currghi994), 20 F.3d 560 (causing
election campaign treasurers to submit false reports to the Federal Election Comryasion)l.S.
(1998), 524 U.S. 184, 118 S.Ct. 1939 (cnggpigngage in and actually engaging in the sale of fire
without a license).

38U.S. v. Internationaidvials & Chemical Qdgx 1), 402 U.S. 558, 91 9637 (violating Interstate
Commerce Commission regulations relating to shipfmamtosive liquids imterstate commerce).
39Lambert v. People of the State of @aEeyngb5 U.S. 225, 78 S.Ct. 2dlating the Los Angeles felt
registration orderReyes v. United StE@88), 258 F.2d 774 (violation of statute regulating border
crossings of narcotaldicts and violatordéong v. StgtE949), Supreme Courtélaware, 5 Terry 262
65 A.2d 489 (bigamy).
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The term ‘wilfully’ has sharply divided the US Supreme’QouZheek v. U. @991}

the Supreme Court held that in tax cases the element of ‘wilfulness’ “requires tt
Government to prove that the law impoaetlity on the defendant, that the defend
knew of this duty, and that he voluntarily and intentionally violated th&t This”.
means that a good faith mistake, whether reasonable or not, will negate the ele
wilfulnes$? In Bryan v. U.8L998)! where the defendant was charged with ‘wilfully
dealing in firearms without a federal licence, the Supreme Court held that the 'v
requirement was met by the defendant’s knowledge that his conduct violated*3c
Hence, any good faith mistake, even an unreasonable one, will negate the “wilf
mental element, which requires knowledge that the conduct violated some law,
knowledge of which specific law was viofated.

In Lambert v. Califodi@57Y the Supreme Court held that applying a
registration act, which requires former felomegister as such with the local police
a person who has no actual knowledge of his duty to register, and where no sh
made of the probability of such knowledgeatés|the due process clause of the U
States ConstitutidfThe defence of mistake of law was successful because of la
fair notice. If the defence had not baeailable the defendant would have had no
“opportunity either to avoid the consequenééise law or talefend any prosecution
brought under it*’ In Reyes v. U($958Y the ¢ Circuit held thatambedoes not
apply in case of narcotic addicts and riandgotators neglecting to register at borde

40 Loewy, A.H.Criminal Law in a Nutstgtll Paul, Minn.: \&eGroup, 2000), p. 140.

41Cheek v. U.8991), 498 U.S. 192, 111 S.Ct(&@mpting to evade incotages and failing to file
income tax returns).

42bid., p. 201, 610.

43|bid., p. 202, 618ee alkoewy, A.H.Criminal Law in a Nutst8dll Paul, Minn.: West Group, 2000)
140 and Kahan, D.M., 'Ignorance of the Lam &xcuse - But only for the Virtuous'Miéhigan Law
Revie(1997), pp. 127-154, p. 145-146.

44Bryan v. U.§1998), 524 U.S. 184, 118 S.Ct. (t@B8Spiring to engage irdaactually engaging in the
sale of firearms without a license).

45|bid., p. 193, 1946ee alkoewy, A.H.Criminal Law in a Nuts{gtll Paul, Minn.: West Group, 200C
140.

46 See al3oavers, M.L., 'Mistake of Law in Mala Prohibita Crimedig&rsity of Chicago Law Revie
(1995), pp. 1301-1331, p. 1304.

47Lambert v. People of the State of @aleyngH5 U.S. 225, 78 S.Ct. 2dlating the Los Angeles felt
registration order).

48 |bid., p. 229-230, 243-244. Loewy, ACHminal Law in a Nutstgll Paul, Minn.: West Group, 200(
p. 143See alstetcher, G.PThe Grammar of Criminal Law. Ant&oitgurarative, and International, V¢
one: Foundatidtesw York: Oxford Universifgress, 2007), p. 81 (“absent a fair warning of impendi
sanctions, the state has ndifficulty justifying convion and punishment of the citizens acting in gt
faith reliance on the permissibility of their conduct").

49Lambert v. People of the State of @aFéyn865 U.S. 225, 78 S.Ct. 2dlaijng the Los Angeles fel
registration order), p. 229, 243.

S0Reyes v. United StE388), 258 F.2d 774 (violation of stakgalating border crossings of narcotic
addicts and violators).
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crossings. According to the Court, other thammberthe charged offence concern
an act “under circumstances that shoaltl thle doer to the consequences of his
deed™! Vogeley notes that "[r]ead narrowimbennay apply only tmala prohibita
crimes involving a regulatory scheme wherelamndual has no prior notice of a duty
perform an affirmative aé®The case law indeed reveals a distinct approach acc
to the nature of the crimes involved. A distinction is made bebakeim seimes and
mala prohibdames, between morally wrong behaviour and regulatory or technic
offences. As Artz holds, "the more complex our rules become, the less realistic
assumption that factual knowledge works as an indicator of the unlawfulness ot
wrongfulness of the conduct involv&drravers sees potential for a wider scope of
mistake of law defence in casmala prohibiemes requiring wilfulness asrttens re
for violation in recent case law of the Supreme Court. He reRauzlaf v. United Ste
(1994F; in which the Supreme Court recognizeditihas often held that ‘wilful’ is “c
word of many meanings” and “its construction is often influenced by its cOitext”
this case the Court held that in the fddseomey laundering statute the word ‘wilfull
requires the defendant to have knowledgeeainlawfulness of the structuring he
undertook?®

Travers notes, however, that the custattis of mistake of law is that the
meaning of wilfulness is unclear in the afterma&latafafCurrafi, Obiechifeand
Rogefs“Ratzlaitself acknowledged that the meaning of wilfulness is variable an
context dependent. Consequently, no cleaeméeges from these cases for detern

whether this term encompasses violation of a known legdf duty”.

511bid., p. 784See alkoewy, A.H.Criminal Law in a Nuts{&tll Paul, Minn.: West Group, 2000), p. :
144.

52\/ogeley, S., The Mistake of Law Defenseeémitional Criminal Law, in S. Yee (kdgrnational Cr
and Punishm@nutford: University Pss of America, Inc., 2008p. 59-99, p. 71.

53 Artz, G., 'The Problem of Mistake of Law'Bi@yham Young University Law(E&gwpp. 711-732,
726.

54Ratzlaf v. U.§1994), 510 U.S. 135, 114 S.Ct(dBEturing financial tramsi@ns to avoid currency
reporting requirements).

55|bid., p. 141, 659.

56 |bid., p. 138, 658 and 149, &6 al3oavers, M.L., 'Mistake ofieén Mala Prohibita Crimes', 62
University of Chicago Law @8@gwpp. 1301-1331, p. 1301.

57U.S. v. Currgi994), 20 F.3d 560 (causing election cantggggarers to submit false reports to the
Federal Election Commission).

58U.S. v. Obiectii®94), 38 F.3d 309 (engaging in the busingsaling in firearms without a license).
59U.S. v. Rogét994), 18 F.3d 265 (conspiracy to evadedaatt veporting and return requirements
currency transactions).

60 Travers, M.L., 'Mistake of LawMala Prohibita Crimes', BRiversity of Chicago Law @8@8)vpp.
1301-1331, p. 1315-1316.

15



The meaning the Supreme Court attaches to the word ‘knowingly’ is also unset
U.S. v. International Min@r@rdy for example the Supreme Court held that ‘knowi
violates any regulation’ does not requiogvledge of the regulation itself, ‘knowingl
refers to knowledge of the fa®ti.held that where daegus products or “obnoxiou:
waste materials are involved, the probability of regulation is so great that anyor
aware that he is in possession of them or dealing with them must be presumed
aware of the regulatiofif you possess these dangerous products or deal with tt
without consulting the applicable regulations, you knowingly risk criminal liabilit
Liparota v. U.BL985¥, on the other hand, the Supreme Court held that ‘knowing|
requires th&overnmeatprove that the defendant knew that he was acting in a m
not authorized by statute or regulations. The Court found this construction here
appropriate because “to interpret the statbenetse would be to criminalize a broz
range of apparently innocent condérct”.

In Long v. St&t@49%, a case concerning bigamy, the Supreme Court of
Delaware held that also in cases concesffargces which do not require a particule
intent like ‘wilfully’ or 'knowingly', mistake of law can negate a general criminal i
effectively as would an exculpatory mistake offactdrder to show that the reasor
for disallowing the mistake are of a praktiature, the Court distinguished three
situations of mistake of law: 1) the ignmraronsists in “unawareness that such col
is or might be within the ambit of any @jmor 2) although aware of the existence c
criminal law relating to the subject of stmiduct, or to some of its aspects, the
defendant erroneously concludes (in good faith) that his particular conduct is fo
reason not subject to the operation of any criminal law”; or 3) “the defendant m
bona fide, diligent effort, adopting a coursler@sorting to sources and means at le
appropriate as any afforded under our legal system, to ascertain and abide by t
where he acted in good faith reliance upon the results of sucl®dfwtCourt held
that the first two situations are justifiably covered hgrtbeantia junide, but that the

61U.S. v. Internationaidvials & Chemical Qdgx 1), 402 U.S. 558, 91 9637 (violating Interstate
Commerce Commission regulations relating to shipfamtrosive liquids iimterstate commerce).

62 |pid., p. 563-564, 178ee alBoyan v. U.§1998), 524 U.S. 184, 118 S.Ct. (t@88piring to engage
and actually engaginghe sale of firearms without a l&enp. 192-193, 1945-1946; Loewy, A.H.,
Criminal Law in a Nutstg&ll Paul, Minn.: \&eGroup, 2000), p. 144.

63U.S. v. Internationaidvials & Chemical Qdgx 1), 402 U.S. 558, aqtS1697, p. 565, 1701-1702.
64| jparota v. U.GL985), 471 U.S. 419, 105 S.Ct. 2084 (unlaefyliying and possessing food stamg
65|bid., p. 426, 2088ee al€race, B.R., 'Ignorance of the Law as an Excu§s|8fbia Law Review
(1986), pp. 1392-1411, p. 1398-1400.

66 Long v. StdtE949), Supreme Court of Delawar€erry 262, 65 A.2d 489 (bigamy).

67 |bid., p. 278, 497.

681bid., p. 279, 497.
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third situations is “significantly differefitThe Court's reasoning in relation to the t
situation is interesting. The Court reasoregcctinsiderations which justify the rejec
of a mistake of law of the first and seamatdgory, namely that mistake of law wou
encourage ignorance and problenpadf, are absent in cadea mistake of law of tt
third categor¥.In fact, the Court continues, it isffidult to conceive what more cou
be expected of a ‘model citizen’ than thatiide his conduct by ‘the law’ ascertain
good faith [...] by efforts [...] designed to accomplish ascertainment as any ava
under our systeni®. The Court then consolidates its finding by holding that it beli
that “such circumstances should entiddlefandant to full exoneration as a matter o
right, rather than to sometbitess, as a matter of grdé@he reasoning of this Cour
holding that the defendant is entitled tostaké of law defenceamatter of principle
to a certain extent resembles the German apgfé4émhever, this reasoning has no
been followed by any court and its implications are rejected by the Model Pena
§ 2.04(3) as this provision exlcudes reliance on advice by'tounsel.

In general it can be concluded that the American case law recognises ar
exception to thegnorantia jurige in case of crimesala prohibitdiich require a
particular intent, such as ‘wilfully’. Cas¢stalfignorance do not form part of this
exception, except where the defendant did not receive a fair warning concernin
unlawfulness of his behaviour. The tzasés however by no means uniform. The
American legislature complicates the rouéhimh to arrive at an adequate normati
account of a mistake of law, by requitiegnistake to negate the mental element.
mistake negating the required mental elevhére crime will do so whether the mis
is reasonable or unreason&bldiis may explain the reluctame accept mistake of le
as a defence. In the MPC mistake of law is formulated as a failure of proof daft
as Jescheck notes, "in truth mistake of laet isoncerned with the elements of crin

891bid., p. 279, 497.

701bid., p. 280, 497-498.

1bid., p. 281, 498.

72|pid., p. 281, 498.

73See§ 2.3.2nfra

74 Loewy, A.H.Criminal Law in a Nuts{&tll Paul, Minn.: \&eGroup, 2000), p. 142ee alftetcher,
G.P.,Rethinking Criminal I(@xford: Oxford Univesity Press, 1978), p. 755.

75 People v Wé1938), New York Court of Appedg6 NY 384, 12 NE2814, 114 ALR86See also
Vogeley, S., The Mistake of Law Defensaemiational Criminal Law, in S. Yee (gdgrnational Crin
and Punishm@uford: University Pss of America, Inc., 2008p. 59-99, p. 67. This is different in sc
civil law systems, where a requirememiasonableness applies to all mistsd@tiedregt, E.vI,he
Criminal Responsibility of Individualsfionyiof Internatiblumanitarian L&vine Hague: TMC Asser
Press, 2003), footnote 402, p. Bb8.a further discussion &8.2.2.2, footnotes 118+119 and
accompanying teitfra

76 See alstusak, D. and A.v. Hirsch, Culpability and Misibkaw, in S. Shute,Gardner and J. Hordk
(ed.) Action and Value in Criminal(Oexfiord: Clarendon Press, 1998),157-174, p. 157-158.

17



but rather with the unlawfulnesshé conduct in a given situatiéhMany authors
criticize the American instrumentalist appraadhargue in favour for a more princi
solution, treating the mistake of law not‘tslare of proof defence’, but as an exct
bearing on the culpability of the defendfant.

2.2.2.2 English law
English law applies the maxgnorantia legis non exeesanore strictly than Americ

law. The presumption that every man knows the law is irreftiTall€nglish
jurisprudence relating to mistake and ignorance of the law is, according to Smit
compared with "American Law (let alone the German) woefully underded&ldpec
brings forward two explanations. The first explanation is the fact that the Englis
lack the power to declare statutes unitotsnal, like American courts can under
§2.04(3)(b) MP&:There is a power to declardéaerdinate legislation ultra vires anc
void, in which case one would expect the principles expressed in the Model Pe
to apply,” but there seems to be no authority on the®pginta result, Smith shows,
there is very little room for reliance cases (defendants reasonably relying on ofi
advice or (earlier) Courts' interpretations of thé3a@iwg second explanation brougt
forward by Smith is the fact that the Ehgdigstem applies without much difficulty t
doctrine of strict liability to a whole range of regulatory offences in which mistak

is most likely to occéf.

77 Jescheck, H.H., 'The General ¢pies of International Crimirladw Set Out in Nuremberg, as
Mirrored in the ICC Statute', 2¢burnal of International Crimina(20&ticep. 38-55, p. 47.

78 See e.fletcher, G.PRethinking Criminal I(@wford: Oxford Universi Press, 1978), p. 754-756;
Husak, D. and A.v. Hirsch, Culpability and MistakevafibeS. Shute, J. Gaet and J. Horder (ed.),
Action and Value in Criminal(Ceford: Clarendon Press, 1999),157-174, p. 172-174; Smith, A.T.
'Error and Mistake of Law in glo-American Criminal Law', THe Anglo-American Law R&98%Y, pp
3-32, p. 3+9+21-24; Kahan, D.M., 'Ignorance®f dw is an Excuse - But only for the Virtuous', 9€
Michigan Law ReYi€97), pp. 127-154, p. 152-153c€rB.R., 'lgnorancetbé Law as an Excuse', 8
Columbia Law Re{1®86), pp. 1392-1411, p. 1395+1414-1416; y,08el&he Mistakof Law Defense
in International Criminal Law, in S. Yee (kdernational Crime and Puni€bxfierd: University Press
America, Inc., 2003)p. 59-99, p. 74.

79 May, R.Criminal Evideficendon: Sweet & Maxwell, 1999), pSe2. alstitchell, S. (ed Archbold,
Pleading, Evidence & Practice in Crim{haindaseSweet & Maxwell, 1979), p. 944 (8§ 1439c.)

80 Smith, A.T.H., 'Error and Mistake ofALen Anglo-American Criminal Law',Tlie Anglo-American L
Revie(l985), pp. 3-32, p. 9.

81|pid. , p. 9+14. §2.04(3)(b) MPC does not grantdhisr to the courts, it refers to the situation wh
someone has relied on an officiarjmegation of the law, afterward determined to be invalid or errc
(for example by a court).

821pid. , p. 14.

83|bid. , p. 14-165ee further infra

841bid. , p. 9.
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The English rule makes a distinction betwestakei of fact and mistake of law. Mis
or ignorance of fact may exculpate and mistaignorance of law, however reason
does nof® This is so because mistake is only a defence when it preehsleaad
mistake of law generally does not negates r&d_ike their American colleagues,
British judges have tried to come torjestilts by manipulating the distinction betw:
law and fac¥. Here too, these cases mainly concern issues of mistakes about cit
rather than criminal I&#n addition, there are alsseawhere the courts have four
that for specific situations the legislatudedetermined that mistake of law should |
defencé? An example can be found in the d&iniof blackmail in the Theft Act of
1968 and the definition of criminal daniadkee Criminal Damage Act of 1971. The
definitions read as follows:

21. Blackmail

(1) A person is guilty of blackmail if, with a view to gain for himself or another or with ir
cause loss to another, he makes any unwarranted demand with menaces; and for this
demand with menaces is unwdead unless the person maktrdpes so in the belief-

(a) that he has reasonable grounds for making the demand; and

(b) that the use of the menaces is a proper means of reinforcing the demand.

Criminal Damage

Section. 5 (2) (2) A person charged with an offence to which this section applies shall
treated [...] as having a lawful excuse-

@I[.1

(b) if he destroyed or damaged or threatendestooy or damage thperty in question [...]
and at the time of the act or acts alleged to constitute the offence he believed-

(i) that the property, right or interest was in immediate need of protection ; and

(ii) that the means of protection adopted or proposed to be adopted were or would be |
having regard to all the circumstances.

85|bid. , p. 11See al€rmerod, D.C.Smith and Hogan Crimina{Qaferd: Oxford University Press,
2008), p. 132-133.

86 Ormerod, D.C.Smith and Hogan Crimina(Qaferd: Oxford University Press, 2008), p. 317+318
87 Smith, A.T.H., 'Error and Mistake ofALen Anglo-American Criminal Law',Tlie Anglo-American L
Revie(985), pp. 3-32, p. 13.

88 Smith refers to following examp&siith[1974] Q.B. 354 (mistakes as to the ownership of prope
Tolsan(1889) 23 Q.B.D. 168 (that the defendamMeeliherself to be a widow was a defénbeat and
Stockg§1921] 2 K.B. 119 (mistake am#oital status), Ibid. , p. Bee al€rmerod, D.C.Smith and Ho¢
Criminal La@Dxford: Oxford Univesity Press, 2008), p. 320.

89 Smith, A.T.H., 'Error and Mistake ofiLm Anglo-American Criminal Law',Tl#e Anglo-American L
Revie(e985), pp. 3-32, p. 13.

19



Ashworth points out how the individuahdnal responsibility on the basis of these
provisions is entirely dependent on the actor's beliefs; the demand with menace
warranted if the defendant believes it to be so subject to the statutory requiremt
"reasonable” and "proper” and the actor has a lawful excuse if he damages pro
order to protect other property anddedieves the means to be reasofable.

Finally, English law provides for an exception tgtleeantia legis non excus
principle when the law or regulation has not been published or when it is otherv
practically impossible to discover the terms of a particulaAtargued in the
preceding section on mistake of law under the US legal system, the rationale of
exoneration in this situation is based on the principle of legality rather than on tl
individual culpability of the defendant.

Smith argues that, contrary to American law, there seems to be no room
reliance on official authority cases in Englistf laevfinds an explanation for this in
fact that, as mentioned above, there is mepof judicial review of the courts to
declare a statute unconstitutional, becdubke "English doctrine of Parliamentary
Sovereignty according to which any measure enacted by Parliament is automati
unchallengeable valid I&There is little authority onelissue whether a defendant
an excuse when he reasonably relied on a decision of the courts or on advice ¢
authorities entrusted with the interpretation of th& fsMthough it is nowhere clear!
articulated, the fear seems to be that to permit the defence would be to enable
officials to operate a sort of suspendindjspending power, relieving citizens from
their obligations to obey the lai¥It would run counter to the doctrine of Parliamer
Sovereignty if a defendant could rely on a Court's interpretation of the law, whic
apparently deviates from the meaning Panlidrad in mind. Jefferson holds that “it
not unknown for Parliament to affordefence to a person who relies on official
advice™® In practice, however, reliance cases are very’scarce.

2 Ashworth, A.J., 'Excusable Mistake of L@niminal Law Revi29i74), pp. 652-662, p. 653.

911bid. , p. 654 (referring tom Chin Aikv. R.(1963). See also Ormerod, DSthjth and Hogan Crimir
Law(Oxford: Oxford Univesity Press, 2008), p. 319.

92 Smith, A.T.H., 'Error and Mistake ofALen Anglo-American Criminal Law',Tile Anglo-American L
Revie(985), pp. 3-32, p. 14.

931bid. , p. 14.

91bid. , p. 14-15.

9 bid. , p. 14.

9 Jefferson, MCriminal LaHarlow: Longman/Peays Education, 2003), p. 303.

97 Smith, A.T.H., 'Error and Mistake ofiLen Anglo-American Criminal Law',Til#e Anglo-American L
Revie(985), pp. 3-32, p. 14-16.
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The draft Criminal Code of 1989 providét) regard to mistake of law, that:

Ignorance or mistake as to atereof law does not affecttility to conviction for offence

except (a) where so provided, or (b) where it negatives the fault element of tli&¢ offence

In British law the basic rule that ignoranaaistake of law is no defence is preserv
the draft criminal code. Jefferson argues that "parliament of course retains the
create exceptions" and also preserved isabenprule that mistake of law provides

defence where it negatives a fault element of the dffence.

As appeared in the previous sectioAmerican law, the problem with the
negate mental element requirement, orefleuitent requirement, is that, if the crime
definition requires intent or recklessrasg mistake, even an unreasonable one,
excludes the defendant's liabifft¥his is referred to as the ‘inexorable logic rule’;
mental element is lacking with respect tabttee conduct elements specified in th
definition of the crime, then asnatter of ‘inexorable logitthe defendant should be
acquitted even if the mistake was wholly unreasAahbis.rule does not allow for ¢
differentiated approach based on reasemadd. The much discussed English case¢
Morgatf?raises the issue of the consequences of applying the inexorable logic
case of a mistake about consent. The House of Ldidsgatupheld a conviction bt
also concluded that any mistake, evenraasonable mistake as to the victim’s col
in rape cases, would preclude liabifitffhe facts of this case are that "the four
defendants had overpowered the victim and had forcible intercourse with her. Y
allegedly had been told by the victim’s husband that she would dissemble resis
presumably to gain some perverssfaetion in being “forced” to submit® The
mistake made by the defendants in this case was arguably a mistake about a g
justification, a mistake about an elemerihsixtto the mental element required by
crime definition. In this case the elenadoiut which the defendants were mistaker
the consent of the victim. The House of Lorddangachose the ‘inexorable logic’

% L aw Com. No. 177, 1989, cl 21.

99 Jefferson, MCriminal LaHarlow: Longman/Peays Education, 2003), p. 304.

100See al€rmerod, D.C.Smith and Hogan Crimina{Qaferd: Oxford University Press, 2008), p. 3
101|pid. , p. 314 (referring to Lord Hailsham usingehis in Director of PubliProsecutions v. Morga
[1976] AC 182, [1975] 2 All ER 347, p. 361.

102 Ashworth, A.Principles of Criminal(Cavford: Oxford University Press, 2006), p. 229.
103Regina v. Mor@E®75), 2 W.L.R. 923.

104 Fletcher, G.PRethinking Criminal (@xford: Oxford University Press, 1978), p. 699.

105|bid. , p. 699.
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approach, treating the claim of mistakerasre denial of the required mental
element® The majority of judges thus construed the intent required for rape as 1
intent to have intercourse against the woman'$ #lk justification serves as a
negative requirement incorporated into the definition of the crime. The majority
concluded that non-consent is an elemethiegbrohibited act, according to Fletche
"without attending to the distinction between inculpatory and exculpatory eleme
definition and justification® Fletcher holds that this case shows that reliance on
ordinary language and textbook statenoéitiie law fails to constitute a method
appropriate to the task of determiniviten a mistake must be reasoriétite.
determining this issue one has to mad@rdtical distinctions between definition an
justification and between wrongdoing and attribtifi@specially since the penetrati
in Morgamas forcible, it is argued that the consent of the woman should have
functioned as a justificatibh”Using force iprima fagiongful and should put a
citizen on notice to examine the grounds for doing so — if, of course, time and
circumstance permif'2"If the perpetrators were mistaken about the supposed
justification for forcible intercourse, theiomgful act might well be excused. But if-
focus is on excusing their conduct, it is appropriate to require [...] that their mis!
free from fault™*®

Duff illustrates how Fletcher's reasoning is based on two premises: 1) th
can only exculpate if it was reasonable dadkX)f the victim's consent is not part ¢
the definition of rape, but the victim's conseatjustification for what would otherw
be a wrongful act! The first premise can only be true if the second is. Duff sees
differently; | understand his argument as plyithat the inexorable logic rule shouli
abandoned. He points out how Fletcher’s theory falls apart, because the actor’s
the victim’s consent does in fact negate thetjrsince lack of the victim's consent i

106 Ashworth, A.Principles of Criminal(Caford: Oxford University Press, 2006), p. 229.

107 Fletcher, G.PRethinking Criminal [(@xford: Oxford University Press, 1978), p. 701.

108]pjid. , p. 703.

109pid. , p. 703.

110For a discussion of these theoretical distinctions see Chiafoter 3

111 Fletcher, G.PRethinking Criminal I(@xford: Oxford University Press, 1978), p. fi@5se&mbos,
K., Towards a Universal System of Crime: Comments on George H&taheriar of Criminal'Law
28(6)Cardozo Law Re{2807), pp. 2647-2673, p. 2661 (arguing moteot5 that ‘it is more convincir
to consider [consent] as part of the definition obffieace since rape is a specific form of coercion i
such implies the overcoming of the victim’s freg Wiié Elements @rime to the provision in the IC
statute on the war crimerape (art. 8(2)(b)(xxii)) confirm Ambos’ analysis.

112 Ashworth, A.Principles of Criminal(Cavford: Oxford University Press, 2006), p. 230.
113Fletcher, G.PRethinking Criminal [(@xford: Oxford University Press, 1978), p. 705.

114Duff, R.A., Rule-Violations and Wrongdajmgs$. Shute and A.P. Simester @dmhinal Law Theor
Doctrines of the Generé&DRfantd: Oxford Uiiversity Press, 200@p. 47-74, p. 72.

22



essential to the wrong that rape constittitBst according to Duff, this does not me
that the actor should be acquitted if his mistaken belief in the victim's consent w
unreasonabfé’

Both arguments are understandable. Duff and Ambos almost state the o
when they hold that lack of consent is specifically what characterises the sexua
penetration as rape. This element must form part of the constituent or definition
elements of the offence. The argument Fletcher brings forward in support of his
that the mistaken belief in the victim's consent must be reasonable in order to e
the defendant is however convincing a ithshows how the wrong suffered by the
victim exists independently from the actor's belief. He argues that the fact that t
has a right to self-defence, shows that the attack is unlawful, no matter whethet
perpetrator believes the victim is consenting. Thus, according to Fletcher, how
right to self-defence exist if the perpetmtmt was not unlawful because his belief
the victim's consent negates his intentiguined for the fulfilment of the crime
definition of rapé? Under his scheme of wrongdoing and attribution and the
distinction between justification and excuse, a mistaken belief in the victim's col
cannot be but a putative or mistaken justditathis scheme allows for a just outcc
because it provides us with a theoretical basis to only excuse the defendant if h
was reasonable. The argument does seeswbkatartificial, however, when one ac
Duff's argument that the lack of consentasxwhat constitutes the wrong in rape
this must lead to the conclusion that lack of consent is an element of the crime
and thus of the required mental elenm@,can only require a mistake about this
element to have been reasonable if one abandons the inexorable logic rule.

In a different context Van Sliedregt points out a difference between the £
American requirement of reasonablenesmaftake and some civil law approaches
this requirement. In Anglo-American law a mistake negating the intent or reckle
opposed to negligence) is not required tolhese reasonable; some civil law syste
always require mistakes to have been reasonable, irrespective of the required r
element®| consider that this reasonableness requirement is based on the objec

115See alganbos, K., 'Towards a Universal Syste@rime: Comments on George Fletcli@&rmsmmar ¢
Criminal Lan28(6)Cardozo Law Re{2887), pp. 2647-2673, p. 2661.

16 puff, R.A., Rule-Violations and Wrongdojiig$. Shute and A.P. Simester @duinal Law Theor
Doctrines of the Generé@DRfantd: Oxford Uiiversity Press, 200@p. 47-74, p. 73.

117Fletcher, G.PBasic Concepts of Crimin@lleéavy ork: Oxford University Press, 1998), p. 162.
118Gliedregt, E.vThe Criminal Responsibifidivafiuals for Violatiohgterhational HumanitarianThar
Hague: TMC Asser Pre2803), footnote 402, p. 316.
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standard applied in most civil law systems in assessing whether the defendant
required mental state. Because it is pitbciiopossible to determine what the actue
state of mind of the defendant waschigluct is compared to a reasonable persor
under the same circumstances. The standard is in this sense also normative, b
the same extent as the negligstas@lard. It is not an issueshbuld have kndwh
rather ofmust have kné\Wn

Returning to the issue of mistake aboosent in rape cases, | conclude by
agreeing with Duff, that the reasonablenessrigtake can be taken into account e
if the absence of consent is part ofrégglired intent. The objective test brings one
closest to knowing what the actual stateirmd of the perpetrator was. The issue is
whether the evidence justifies ther@mfee that the perpetrators knewnaist have knc
the victim was not consenting. In answering this question the reasonableness ¢
of mistake can and must be taken into atcéarseen in Chapter 5, this approach
comparable to the inference of knowledgerofgdoing, often applied in assessing
credibility of a plea of mistake of law.

Moreover, if it cannot be inferred that defendants had knowledge (must |
known) of non-consent, they must be acquitted.is the inevitable consequence v
a mistaken justification concerns an eleafie¢hé required intent; this mistake can r
be assessed on the basis of the nornshiiugd have knstandard.

Mistaken or putative justificatiorif wsually concern elements extrinsic to t
required mental element. These are probably the most relevant types of mistak

the sphere of international crimes. We ertepthis issue again in Chapters 4 and ¢

| return to the discussion of the Englippraach towards issues of mistake of law,
requiring the mistake to negate the &efhent required by the crime definition.

As in the American legal debate, to be found amongst British scholars too, ther
those who oppose the negate mental elemertzeh and reliance on the legislatur
solve the issue of mistake. Ashworth, famgke, expresses his dissatisfaction with
provision in the draft criminal cod®He calls the provision "traditional, inflexible, ¢

1190n the application of such an objectivedstathin Dutch crimindaw see Hullu, J.taterieel Strafre
(Deventer: Kluwer, 2006), p. 216-217.

120 aw Com. No. 177, 1989, cl 21: Ignorance or mistake agatter of law does not affect liability tc
conviction for offence except (a)endrso provided, or (b) where it negatives the fault element of ti
offence.
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unsatisfactory: it would prevent the cdinois developing a wider defence, and wc
relegate most of these matters to mitigation of sentérée'continues, that excepti
b) incorrectly assumes that the legislatsredmiemplated a uniform approach in u
‘knowingly’ as part of the definition, and that the use of this term would thus im
that the legislature provides mistakewoktaas to negate the required fault eléfier
The courts’ reaction to this issue, whethstake of law negates ‘knowingly’, has b
far from unanimous. Ashworth holds thesea‘need to adopt a clear principle (a d
with circumscribed exceptions) and then to interpret statutory offences in the i
The same approach should be adopted where the offence includes a phrase si

‘without lawful excuse’ or ‘without reasonable exctise’.

The principle that Ashworth proposeth&t reasonable mistake of law shot
exculpate the defendant. He recognizegteay citizen has a duty to know the law
This duty can not be absolute, however, because, Ashworth argues, often ther
uncertainty in the ambit of the law and secondly, there is the possibility that the
not fulfilled its duty to make the law public and knoW4ble.argues in favour of a
general duty to know the law, with the ei@ethat reasonable mistake of law exci
the defendarif®

According to Ashworth, this principle would also provide for a just result
reliance cases. The issue would then eeamund the question whether the defen
relied on the advice of the person he reasonably assumed to be the propefaut
Ashworth makes an interesting remark wieestates that allowing reasonable reli.
to exclude liability in case of mistakevofdauld "signal the value of citizens checl
on the lawfulness of their proposed activitté¥hus, contrary to the traditional
argument against mistake of law as aagfthat it would encourage ignorance,
allowing the defence in reliance cases actually encourages people to seek adv

they undertake action.

121 Ashworth, A.Principles of Criminal(Caord: Oxford University Press, 2006), p. 234-235.
122|pid. , p. 235.

123|bid. , p. 235.

124]pid. , p. 233-234. For the saangument in relation to intermatal criminal lawee Boister, N.,
Reflections on the relationship between the degyurate in humanitarian law and the absence of
defence of mistake of law in the Rome Statute bftdraational Criminal Court, in R. Burchill, N.D.
White and J. Morris (ednternational Conflict and Securigdagis.in Memory of Hilaire McCoubrey
(Cambridge: University Press, 2q1}b)32-48.

125 Ashworth, A.Principles of Criminal(Cavord: Oxford University Press, 2006), p. 284.also
Ashworth, A.J., 'Excusable Mistake of L&siminal Law Revig@r4), pp. 652-662, p. 658.

126 Ashworth, A.Principles of Criminal(Caord: Oxford University Press, 2006), p. 235-236.
127]bid. , p. 236.



2.2.3 Conclusion — an ad hoc approach
Several provisions of the Model Penal Code indicate that the American crimina

system adheres to the principle that ignorance or mistake of law does rét excu:
Mistake of law can only be a defencenvthe mistake negatives the purpose,
knowledge, belief, recklessness or neggigequired to establish a material elemen
But, as Van Sliedregt describes, "[t]he kdge/kelement is [...] limited to the world
fact. It does [generalByV] not extent to awareness of legal réfé€burts try in
various ways to diminish the sometimes loatslomes of this principle by manipula
the distinction between fact and law or intengretiparticular intent as to require ac
consciousness of unlawfulnéys.

The presumption is that anyone whdléuthe definitional requirements of ar
offence is aware of the wrongful character of his behaviour. Even though the M
provides otherwise, this presumption seéeibe rebuttable, in particular when the
behaviour falls under ‘regulatory offences’ or ‘technical crimes’, the swatalled
prohibitarimes. The regulation in the MPC foomsts to place this rebuttal in the
mens rea requirement category. The American legislature therefore complicate
means to arrive at an adequate normative account of culpability by requiring the

to negate the mental element.

In British law the basic rule that ignorance or mistake of law is no defenc
preserved in the draft criminal c&tielere the deference to the legislature is even
greater than under the American systere here seems to be no room for relianc
cases even where the defendant reasoekdyyon the advice of the proper official
authority.

Overall the Anglo-American law systems seem for “instrumentalist reasons” to i
the maximgnorantia legis non eXtesatfore, the case law relating to the issue of
mistakes about legal norms or about factual issues with legal components neve

assay the issue as a mistake df4Aw Fletcher holds, "[t]he question is always fra

12888 2.02(1), 2.02(9), 2.04 MPC.

1295liedregt, E.vThe Criminal Responsibifitlivafiuals for Violatioherhational HumanitarianThey
Hague: TMC Asser Press, 2003), p. 232.

130Se&mith, A.T.H., 'Error and Mistakel@fw in Anglo-American Criminal Law',Th& Anglo-Americi
Law Revidt985), pp. 3-32, p. 11+13.

131 aw Com. No. 177, 1989, cl 21.

132Fletcher, G.PRethinking Criminal [(@xford: Oxford University Press, 1978), p. 736.
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as a matter of discerningettrer the mistake negatesrdwired intent or whether th

statute defining the offense supportsgeition of the mistake as an exctige".

2.3MISTAKE OF LAW IN THE CIVIL LAW SYSTEMS OKGERMANY AND FRANCE

2.3.1 Introduction
This section focuses on the civil law systems of Germany and France. The Ger

doctrine has devoted much attention tatieery of mistake. Since the landmark
decision of th8undesgerichtstid March 1952 mistake of law is recognised as al
excuse. The codification of mistake of laamnas<cuse in 1975 is seen as the perfe(
of the principle of guilt as an indispensable requirement for criminal respd&Hisibili
The recognition of mistake of lanaaground for excluding criminal
responsibility in France is more recengrite with the introduction of the néade
Pénah 1994. Until then, the French criminal law approach toward mistake of la\
very similar to the common law approach, adhering strictly to the pgnoigletia leg
non excusAs we will see, where the Germans Ibased their concept of mistake of
law as an excuse on well-considered theories analysing the structure of crimini
the French have adopted a provisiom@take of law which is common to such
provisions in various continental European countries, without knowing precisely
characterise mistake of law within teisting system of criminal offences.

2.3.2 Germany - Mistake of law is an excuse
Before the landmark decision of Bumdesgerich(Bleokeral Supreme Court) in 1952

principleignorantia legis non eweassdte basic principle in German criminal law. Tt
German legislator of 1871 had not provided for mistake of law as an excuse, m
fact on the other hand led to the negation of the required‘#fiére. German judges
and legal theorists ran into the same problems of strict applicaticigradriduatia legis
principle as their colleagues in Anglo-American sy$t&imslandmark decision of tr
Bundesgerichtli®&52 goes into the disadvantageous implications of absolute

133pid. , p. 736.

134 Jescheck, H.H. and T. Weigdmhrbuch des Strafrechts, Allgen{BieinTBilincker & Humblot
GmbH, 1996), p. 452, § 41.1.1.

135Roxin, C.Strafrecht Allgemeiner teil, Bamla@en, der Aufbau der Verbre¢htinstbbre C.H.
Beck'sche Verlagsbuchhandlung, 1994), p. 766.

136 Seaection 2.2.8upra
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presumption of knowledge of the law #re difference between the two opposing

theories developed by scholars at the time.

2.3.2.1 Das Recht
Before discussing the landmark decisimnécessary to pay attention to the Gerrr

doctrine on the distinction betwegesetzndRecht paramount feature of German
and other continental legal systems. Fletcher draws attention to linguistic differe
between the Anglo-American legal world and the continental legal world. Anglo
American legal systems use one single word, fewnehere the continental systenr
use two words to distinguish between law as enacted by the legislature and law
of principles. In GermaBesetneans law as statutory law Radhneans law as
principle’* There is no English word fReechRechefers to a concept of higher law
refers to the notion of "Law as Right, astaf principles justifiable on their intrinsic
rectitude™® The concept oflas Redbta paramount feature of German law, it is
therefore of great importance to understand the distinction b&esstand Recht
Theoretically acts can be in violatiodasf Gesgltmit in conformity witldas Rechthich
means that acts in violation of the law (statute) are not necessariljeagaedit
(wrongful). Fulfilment of all the elementsa afime as defined does not necessarily
that the act wamlawfubr as Fletcher correctly suggests to transthtswidrig
wrongft¥® Grounds of justification negate the vgfoiness of the act. The act is aga
the law, but it is not wrongful. German law reguall criminal acts to be in violation
das Redhtorder to be punishable. Fletcher compares this feature of German la\
constitutional law, as a set of higher principles, in the AmericarSystem.

2.3.2.2 The landmark decision
The defendant in this case, who is a lawyer, is being prosecuted for the crime ¢

extortion. The defendant agreed to reprédesitW. in a criminal case, without havi

137Fletcher, G.P. and S. Shepparderican Law in a Global Context, THOBasitOxford University
Press, 2005), p. 54-55. Note how in Dutch the defentstake of law is calledchtsdwaling', meanir
mistake about 'das Recht'. And, Enschedé desmibésaditionally the Dutdigislature distinguished
between ‘rechtsdelicten’ en ‘wetgeeficviolations of ‘das Rechtiasiolations of the law; these two
terms refered to the distinction between cnmasm in se and mala prohibita; EnschedéB€ginsele
van Strafre@beventer: Kluwer, 2008), p. 159.

138 Fletcher, G.PBasic Concepts of Crimin@ll&amy ork: Oxford University Press, 1998), p. 140.
139F|etcher, G.P. and S. Shepparderican Law in a Global Context, TH®BasttOxford University
Press, 2005), p. 55-56.

1401bid. , p. 55+59.

28



made a prior agreement about his fee. #iiéairial proceedings had commenced, tl
defendant demanded his client Mrs. W.y®paDM. He threatened her that he wot
no longer represent her if she did notipstantly. When Mrs. W. paid the required
amount the next morning, the defendant forced her to sign a bank note for a fee
DM.* The crime with which the defendant was chard#&itigung 240

Strafgesetzbuch (StGB — Criminal Code)rdlbeant sections of the provision read

§ 240 Notigung

(1) Wer einen Menschen rechtswidrig mit Gewalt oder durch Drohung mit einem empfi
Handlung, Duldung oder Unterlassung nétigt, wird mit Freiheitsstrafe bis zu drei Jahre!
bestraft.

(2) Rechtswidrig ist die Tat, wenn die Anwendung der Gewalt oder die Androhung des

Zweck als verwerflich anzus€hen ist.

ThelLandgeridf@ourt of first instance) convicted the defendant. The defendant’s
that he was entitled to act toward Mrsth&way he did, constituted, according to t
Landgericlan irrelevant mistake of [#Vhen the case came to Bumdesgerichtshc
this Court asked the advice of @ressen Senats fur Straf€aeheSenate for crimine
law matters) on how to answer the following two questions:

1.) Gehort bei § 240 StGB zur Schulat wiighKenntnis der Tatsachen des § 240 A

sondern auch das Bewusstsein, dass die Tat ¥chtswidrig ist?

2.) Fur den Fall der Bejahung der Fridgadrltider Tater bei § 240 auch dann sch
wenn ihm das Bewusstsein der Rechtswidrigkeit (in dem zu 1 bezeichneten Sir
auf Fahrlassigkeit beirght?

141Bundesgerichtshof, 18-0@t998p GSSt 2/ 51 éketius.com/1952,1), § 6.

142 Translation (AvV): § 240 (1) The person who viutiydorces someone, by using violence or
threatening with a significant evil, to do a certaig ¢hito accept or undergomething, will be punish
with a prison sentence up to 3 years or a fine. (2)tTteveangful, if the use of violence or the thre¢
with a significant evil, relative to the aim efattor, should be redad as reprehensible.
143Bundesgerichtshof, 18-0@t298p GSSt 2/ 51 éketius.com/1952,1), § 6.

144|bid., § 3. Translation (AvV): 1) Does culpaliditthe crime of 8§ 240 German Criminal Code req
that, besides knowledge of the factual elements @irtie definition in § 24€kction 1, the defendant
was also conscious of the wrongfulness of his act?

145|bid., § 4. Translation (AvV): 2) If question 1)ssvared in the affirmative: is the perpetrator culp
of committing the crime of § 240, even though he lacked consciousness of wrongfulness, when
ignorance was caused by negligence?
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The first issue addressed by the Court is the meamechtéwidijggainstias Reclor
wrongful) in § 240 StGB section 1. The fact that section 1 refersetthttaédrigkeit
(wrongfulness) of the threat could imply thaechtsbewul{isensciousness of
wrongdoing) is an element of the crimendiefin. The Court rejects this conclusion;
Unrechtsbewu(3tsat an element of this specific crime definition, and thus of th
required mental element, like factual eleraemtRather, it is an element which is
common to all criminal offences. The fulfilm@rihe elements of a crime definition
only punishable if it is also wrongful. Boadesgerichtshefstates that the term
rechtswirdig8 240 StGB section 1 does not state anything more than the obviot
namely that not all acts that fulfil the falctlements of a crime definition are also

wrongful:

so kommt dem keine andere Bedeutung zu als die eines Hinweises auf den fii
Verbrechenstatbestande geltenden Satz, dass die Verwirklichung des Tatbest:
rechtswidrig4st.

Rechtswidrigkeitot an element of the required intent. When the perpetrator fails
recognize the wrongfulness of his behaviour, this does not mean that he acts v
required intent. The Court points out the difference in this respect between mis
fact and mistake of law. "Mistake of fact &zt the perpetrator did not have the
to fulfil the elements of the crime defamitiHis intent was not aimed at these fact.
elements. Because his intent is negated Eacthial mistake, he can not be convict
for the intentional offences. If his mistake was negligent, he can only be convic
there is a crime of negligence that covetsahiaviour. Conversely, a mistake of la
mistake about tieechtswirdrigk&éibnes behaviour, concerns the situation where
perpetrator has fulfilled all the elements of the crime definition. The perpetrator
aware of the factual circumstances didtiaviour, but he erroneously believes his
behaviour to be lawful." The mistake may haga direct or indirect. In case of dire
mistake, the defendant is completely ignofahe norm in question or ignorant of t
legal scope of a norm he is familiar with. An indirect mistake is when the defen
knows the norm in question and its legal scope, but erroneously believes there
justification for his behaviour in violatiorttié norm. He may either believe there i

146|bid., § 7. Translation (AvV): it has not other mgaham to refer to the geaerule which applies t
all offences, namely that fulfilment of the elenoéite crime definition does is not always wrongfu
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justification, which in fact is not recognisddw or he may interpret an existing gre
for justification erroneousty.

The next issue before the Court igthér, if not an element of the crime
definition, consciousness of wrongfulness is a requirement for criminal respons
all, and if yes, does absence of consciousness always lead to an acquittal or ol
ignorance was unavoidable. The Court canmotctthe criminal code for an answe
because the code, in § 59, only pesvidr a provision on mistake of f4tt.

The Court first describes how Reichsger{€tgderal Court of Justice) in
deciding issues of mistake has alwalis@fire Roman law distinction between mi:
of law and mistake of fact. "Mistake abdaiveoutside the criminal law was treatec
same as mistake of fact, thus § 59 dpfplig Mistakes about criminal laws were
considered to be irrelevatf.The defendant who fulfils the elements of the crime
definition is liable; consciousness of wrongfulness is no requirement foffiability

The Court goes into the criticism on the case law Beibbsgeritpressed b
scholars from the very beginning. Because it is logically impossible to distinguit
between mistakes about criminal laws andk@ésabout laws outside the criminal |
the distinction is arbitrary and leads inscafsenavoidable mistake to punishment ¢
non-culpable perpetratdfbAfter 1945 various appeals courts and the High Cour
the British Zone have rejected this case law Bieichsgerteht

The Court explains why it believes the criticism on the approach of the
Reichsgerisiwell-founded:

Strafe setzt Schuld voraississ&harwerfbarkeit. Mit demetturteil der Schuld wird di
Tater vorgeworfen, dass er sich nicht rechtméssig verhalten, dass er sich fur d
obwohl er sich rechtmassig verhalten, sich fiir das Recht hatte entscheiden koi
Schuldvorwurfes liegt darin, dass der Mensch auf freie, verantwortliche, sittlich
angelegt und deshalb beféhigt ist, sich fiir das Recht und gegen das Unrecht z
Verhalten nach den Normen des rechtlichen Sollens einzurichten und das rech
vermeiden, sobald er die sittliche Reife erlangt hat und solange die Anlage zur
Selbstbestimmung nicht durch die in § 51 StGB genannten krankhaften Vorgér
gelahmt oder auf Dauer mtraforaussetzung dafir, dass der Mensch sich in frei

147|bid., § 8 (translation AvV).
148]bid., § 9.

149pid., § 10 (translation AvV).
150]bid., § 11.

1511bid., § 13.

152]bid., § 13.
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verantwortlicher, sittlicher Selbstbestimmung fur das Recht und gegen das Unr
Kenntnis von Recht und Wirecht.

However, the Court contends, not everyakisof law negates the culpability of the
defendant. Lack of knowledge is, to a certain extent, repairable. The defendant
participant in a legal order, has a dutycertasn whether his behaviour is in confon
with the law. This duty can not be fulfilledri®ye passiveness; it encompasses an
duty to investigafé’

Hierzu bedarf es der Anspannung des Gewissens, deren MaR sich nach den U
nach dem Lebens- und Berufskreis des Ehz2é/ran sclrotzldardanach zuzumute
Anspannung des Gewissens die Einsicht in das Unrechtméssige seines Tuns n
vermochte, war der Irrtum uniiberwindlich, die Tat fiir ihn nicht vermeidbar. In d

Schuldvorwurf gegen ihn nicht erhéten werden.

The Court here refers to the so-caBedantensteljuaigich implies that the amount ¢
knowledge about the law that can be ataibto an individual depends on their
position, education and the fields of soogairifvhich they are active. If after using
their mental capacities and inquiringaerformation where necessary, they haven’
received any indication that #uot is wrong, the mistake (that it later turned out to |
was apparently invincible. Only under tbiesemstances does mistake of law nege
culpability of the defendafi.

The Court then turns to the exact scope of the consciousness of wrongft
that is required for culpability. On the one hand, the defendant is not required tc

153]pid., § 15. Translation (AvV): “Punishmentyppsses guilt. Guilt is blameworthiness. If the
defendant is found to be guilty, the defendant is blambe fact that he has not behaved lawfully, 1
he chose to do wrong, although heabalve chosen to behave accordimtasoRecfithe basis for the
culpability reproach is that peagle inclined to free, responsdniel moral self-determination and are
therefore capable to decide for what is Right amiaghat is Wrong, to behave according to the le
requirements and to avoid doing whatrohibited by law, as soorhasas acquired nabmaturity and
as long as his capacity of freeahself-determination has not beenalged or disturbed by the in § 5
named diseases. A precondition for the capacity teedhdasour of the Right and against the Wron
knowledge of Right and Wrong.” (8rean explanation of the tranglatbf das Recht with Right, sect
Das Rechsuprp

154]bid., § 15.

155]pid., § 15. Translation (AvV): “Hereto it is requinat the defendant searches his conscience, t
an extent as required by the factual circumstartbessitiation and by theesjific circumstances of th
defendant's personal and professioealfife, in spite of having flléd the requiredfeft to search
one's conscience, lacks understanding of the wnarsgfof his behaviour, the mistake was to him
invincible, the act to him unavoidable. In thisltag@an not be blamed, he is not reproachable.”
156]bid., § 15. This leaves unanswered the posfttbe defendant who aot inquired about the
lawfulness of his behaviour becauseasecompletely ignorant in this respect.
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the criminal nature of his behaviour, norsfreific legal rule he is violating. On the
other, consciousness of the moral reprehensibility of his conduct is not sufficier
establish consciousness of wrongfulness. What is required is that the defendar
or should realise that he is violating thé*law.

The Court emphasizes that the case law &dichsgerigbtated a fundament
principle of criminal g namely the principtailla poena sine,qupaunishment
without guilt. This case law allowed defendants to be punished for intentional ¢
even where the defendant’s mistake of law was unavoidable and he could thus
found culpable in this resp&€The supporters of thiReichsgerichpproach, howeve
did not fear violation of this principle, hessthey considered mistake of law in an
itself culpabl&?

The fact that the criminal law has chamyer time from a field of law only
regulating crimesala in $e a field of law punishing many kinds of behaviour incl
acts which have no moral implications, so caliéal prohihitaakes the presumption
that everyone knows the law no longer ten®hat is now lawful or unlawful and
therewith the presumption that everyone knows the law is no longer self-evider
possibility of making mistakes increasesiding the possibility of irreproachable
mistakes®

"The result of the case law of Reichsgerielsteven the opponents must ad
was actually most of the time satisfyingh®mne hand the satisfying outcome of 1
Reichsgeradde law, is exactly the result®fidxibility of the distinction between fa
and law, which allows the Court to reach a just decision. It is precisely the flexil
the borders of these concepts that made it possible for judges to stretch them ¢
the other in order to reach a judgementistam with their sense of justice. On the
other hand, however, did this flexibilityttdie decisions with an appearance of
arbitrariness, which made the decisioosnuincing and subject to heavy criticf$in.

Because of the drawbacks in the case lawRéitiesgeritie Court sets out t
find the best approach, which guaranteespiblecability of the principle of guilt. The
Court discusses two theories responding to the issue of intentionally committec
under mistake of law that have been hightign legal literature. One theory sees
consciousness of wrongfulness as an element of the required intent. Lack of th

157]bid., § 16.

158|bid., § 17.

159bid., § 18.

160|bid., 8§ 19-20.

161|hid., § 22 (translation AvV).
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consciousness negates the intent. If the mistake or ignorance was unavoidable
defendant can not be punished. If thetathie was avoidable the defendant can be
punished for the negligent form of this crithat is, if the legislature has provided 1
such liability®* The other theory considers unavoidable mistake of law to be an ¢
leaving unimpeded the finding that therdifat acted intentionally. Consciousnes:
wrongfulness, or the possibility of this cansriess, is an element of culpability af
from the intent-requiremefit"The first theory is referred to as Yf@satztheooie
intention theory, because it regards the ocurssss of wrongfulness as an elemer
the required intent. The advantage of this approach is that it makes the distinct
between mistake of fact and mistakewoféalundant, because both are treated the
same, namely according to § 59 StGB. The main disadvantage of this theory is
to the Court, the fact that the defendant can only be found to have acted intenti
at the moment of action, he realised he was doing something wrongful. This is,
only seldom the case. Most crimes are committed in a stressed frame of mind.
especially true for the most serious of crimes. This puts the judge in a difficult g
and in order to be able to convict this dedafidn accordance with his sense of jus
he must adopt a presumption of consciousness, which is, in light of the principl
unacceptablé® The theory forces the courts to adopt a presumption of consciol
because otherwise no one could be convibiedtheory thus provides no effective
solution at all. A further disadvantage of this theory is that if the legislature has
provided for the negligent crime, thieddant who committed an act under an
avoidable mistake of law cannot be puni$hed.

The result of the second solution, which is referred to &shhlelthepisethe same in
the case of an unavoidable mistakejdfendant is acquitted. The difference betwse
the two theories however becomes visiblesiftakes the case of an avoidable or
negligent mistake. Under the theory of,dhit mistake (like the unavoidable mista
does not impede the finding of intent amdika the unavoidable mistake) this misti
does not negate the culpability of the defend he avoidable mistake can only be
ground for mitigation of punishment for the intentional crime. This theory allows
judgement which is more precise in its reproach toward the defendant. The rep
case of an intentional offence, committetbuavoidable mistake of law, concerns

162|pid., § 26. This can be compared to the ‘inexorable logic rule’ referred to above, seaf2.2.2
1631bid., § 27.

164|bid., § 29 (translation AvV).

165|bid., § 30. As indicatearlier, international criminal Bwes generally not contain crimes of
negligence, see 88%2.2.2.1, footnote 28prand §3.3.1 and § 3.2.2, footnoteidb8
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mainly the intention of the actor to commit the wrongful act. In contrast, in the case of a
negligent offence, the reproach concernfathi¢hat the defendant has neglected to take
account of his responsibilities ensuing from his conduct in ¥ciety.

In this landmark decision the Court chose in favour &dheldtheofikis
theory provides for a result that is congruent with the principle &f guspecifies the
reproach on the basis of which the defendant is being pdffigihedCourt concludes
that 8§ 240 StGB requires the defendant to have had the required knowledge of the factual
elements of the crime definition, as to Wwkiowledge of wrongfulness does not attach,
and, in addition, that he could and therefboaild have been conscious of the fact that

with his extortion he was doing wrdfig.

2.3.2.3 The codification
The German legislator followed the preference in doctrine and case law for the

Schuldtheo8&ce 1975, the German criminal code provides for mistake of law as an
excuse. German law distinguishes befhagbptsandsirr{@i6 StGb) anderbotsirrtum

(817 StGB). It separates the issue of kdgelef the factual circumstances of the crime
definition Kenntnis der Tatbestandsmémmmale issue of consciousness of
wrongdoingynrechtsbetsai)r° In German criminal law intent is the normahs rea
requirement. Consciousness of wrongdoing is an element of criminal liability but not an

element of thisnens rea

Section 17 StGB, on mistake of law, provides:

Fehlt dem Tater bei Begehung der Tat die Einsicht, Unrecht zu tun, so handelt er ohne Schuld, w
diesen Irrtum nicht vermeiden konnte. Konnte der Tater den Irrtum vermeiden, so kann die Strafe
8§ 49 Abs. 1 gemildert wérden

166]bid., § 32.

167]bid., § 33.

168]bid., § 34.

169]pid., § 39.

170Nill-Theobald, C'Defences" bei Kriegshat am Beispiel Deutschidgerds 8Adzugledih Beitrag zu
einem Allgemeinen Teil des Volke(Straiteatgtsm Breisgau: Max-Planck-Institut fur ausléandisches und
internationales Strafrecht, 1998), p.Sdd aldescheck, H.H. and T. Weigémdhrbuch des Strafrechts,
Allgemeiner TBiérlin: Duncker & Humblot GmbH, 1996), at § 41. |.2.

171 Translation (The American Series of Foreigal @odes, Germany, Viole 28 (1987)): A person who
commits an act in the mistaken belief that invfsllacts without guilt, provided he could not have
avoided making the mistake. Itbeld have avoided it, the punishment may be reduced in accordance
with the provisions of § 49(1). (Translation Av\fhjelperpetrator, while committing the prohibited act,
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What are the different issues involved in the assessment of mistake of law as a
The first issue is to establish whether thaiuslly a case of mistake of law. If the
defendant hadnrechtsbetsainis conscious of the wrongfulness of his act, he mau
mistake of law. What dddarechtsbetsairmean and how do you establish whethel
defendant hadnrechtsbetsaifl The second issue evolvesiad the different types o
mistake of law. As will become apparant, the ladkrethtsbetsaimanifests itself in
various ways. The third issue then is to assess the legal effect of a mistake of I
discussed in respect of the requirement of unavoidability, since the legal effect
on whether the mistake was in fact avoidable or not.

1) Unrechtsb@sein

Obviously, if the defendant hddrechtsbetseinthat is, was aware of the wrongfuln
of his behaviour, he made no mistakawf The question is when someone has
UnrechtsbhewuRts#iat is the required knowledge? Is this knowledge of the legal
prohibition, including all its technicalities? Or is knowledge of moral wrongdoing
sufficient to establish the perpetrator actedWvitechtsbetsait

Jescheck and Weigend adyeegchtsbetsairis present when the actor know
he is violating a rule of criminal law, civil law or administrati/&Thay argue that
material knowledge of breaking some legasrsiéficient; knowledge of the immore
of the act, however, does not constitute the reduimexthtsbetsainKnowledge of th
moral reprehensibility of the behaviour, however, often does lead to the conclus
the ignorance or mistake (as to the wrdmggs of the behaviour) was avoidable,
because knowledge of immorality gives tauseonsider the lawfulness of thé"act.

According to Jescheck and Weigend, flemdient will, most of the time, have
clear and correct perspective on the wrongfulness of his conduct. This is espec

did not know he was acting wrongfuily acted without culpability iethmistake was unavoidable. If tt
mistake was avoidable, the punishmenbmayjitigated in accordance with § 49 (1).

172 Jescheck, H.H. and T. Weigdmhrbuch des Strafrechts, Allgen{BieinTBilincker & Humblot
GmbH, 1996), p. 454, § 41. 88e al&wxin, C.Strafrecht Allgemeiner teil, Banddlagen, der Aufbat
Verbrechensl@fitenchen: C.H. Beck, 2006), p. 933, Rn. 13eBLin the context of the Dutch appro
to mistake of law, Stolwijk, S.A.Ekn inleding in het strafrecht in 13 ho¢Ristekiten Kluwer, 2009)
232, § 27 (holding the required knowledg®islidge of violatingoi®e) criminal law).

173 Jescheck, H.H. and T. Weigamrbuch des Strafrechts, Allgen{BieinTBiincker & Humblot
GmbH, 1996), p. 454, § 41. 68e al&wxin, C.Strafrecht Allgemeiner teil, Banddlagen, der Aufbat
Verbrechensléftenchen: C.H. Beck, 2006), p. 933, Rn. 12.
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in case ofmala in ggimes and acts that are premeditat&ahowledge of the factual
elements of the offence should usually warn the defendant about the wrongfulr
behaviour or at least encourage himduiia further about the lawfulness of his
conduct. This is referred to as the indicative function of the elements of thé'offe

Roxin notes, however, that the actor, only rarely actually contemplates t
lawfulness of his behaviour. He correctly holds this does not mean, however, ti
these instances tbhiarechtsbetsairis not present. That the defendant is at least le
conscious of the wrongfulness of his behaviour may manifest itself in the way t
defendant goes about in the execution of the criminal behaviour. For example,
defendant tries to avoid being caught in the act, his surreptitious attitude might
state of mind concerning any wrongfuliéss.

With regard to the object of tbarechtsbetgainRoxin argues that the
defendant must be specifically aware of the violation of the protected interest f
he is being held criminally liable. Yoreha be aware of the wrongfulness of the
specific elements of the offenCévistake of law means tlyaiu are mistaken about

norm for the violation of which you are being held accoutifable.

The Bundesgerichtshof has ruled that theepatpr can not have doubts, i.e. he m
be certain about the lawfulness obklsaviour. A defendant in doubt has

Unrechtsbetsain’ According to Roxin, the contrary is true, a defendant in doubt
excluded from the mistake of law excuse per se. He discusses what he calls 'tt
conditional variant d¥nrechtsbetgain Conditional consciousness is assumed wh
defendant has doubts. He thinks his behaviour is probably lawful, but he takes
account the possibility that he is acting unlawWflgxin explains how case law an
trend in legal literature support the rule:dbmbt, do not act. Roxin argues that thi

view is only correct when the defendant did have the opportunity to resolve his

174 Jescheck, H.H. and T. Weigemhrbuch des Strafrechts, Allgen{BiesinTBilincker & Humblot
GmbH, 1996), p. 454-455, § 41.3&: algotz, G., 'The Problemf Mistake of Law', (Brigham Youn
University Law Re(1®86), pp. 711-732, p. 725.

175See algatz, G., 'The Problem of Mistake of Law'Bi8yham Young University Law(Ee8wpp.
711-732, p. 724.

176Seoxin, C.Strafrecht Allgemeiner teil, Banttla@an, der Aufbau der Verbre¢hemstbbre C.H.
Beck, 2006), p. 940, Rn. 28.

1771bid. , p. 935, Rn. 16.

178 |bid.

179Sedbid. , p. 941, Rn. 29 (referring to BGH JR 1952, 285).

180]bid. p. 941, Rn. 29.
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doubts’® There is, however, broad consensus that in the situation where the de
in irresolvable doubt, he can only be excused if he had the option to chose betv
ways of acting, both of which he considered to possibly be ulifaMaeilexample
Roxin gives is "a police officer who doubts whether it is his right or his duty to s
fleeing offender in order to prevent him frenossing the border. If he shoots, he rit
criminal liability for assault; if he does not shoot, he risks criminal liability for del
of duty"™ Roxin holds that in situations like these the defendant is required, to
extent as time and circumstances permit, to balance the protected legal interes
and to calculate the likeliness of eithéiebptions to be wrongful. If the defendant
than ultimately made the wrong choice, h@agbe blamed, because he could not
other than with conditional consciousness of wrongftifiResin argues this situati
should be treated analogous to an unavoidable mistake of law under §*1A&tGE
finds the situation more complicated, howevemwh case of irresolvable doubt, tf
are no alternatives for the actor, every attigit possibly be unlawful. Here too, th
case law dictates the doubtful defendant should refrain from acting at all. This i
Roxin holds, unfair: why should a person who has doubts be treated more seve
the person who does not have any dotibRixin holds that both defendants shoul
be treated according to the standard of$@B; situations of irresolvable doubt sh
be treated analogous to mistake ofTae.main issues in the assessment of his
culpability will be whether the defendant thought the act to be lawful, what the
conflicting interests were, what the darmfget acting would be to him and what
damage acting would cause to offiers.

2) Types of mistake of law

Roxin distinguishes four types of mistakawef 1) mistake about or ignorance of th
norm itself; 2) mistakes about the existenbeundaries of justifications; 3) the
wrongful interpretation of areetent of the crime definitioBubsumtionsirjtuth
mistake about the validity of a certain rétithe first type of mistake is not very

181]pid. p. 941, Rn. 30.

182|pid. p. 941, Rn. 31.

183|pid. p. 941, Rn. 31 (translation AvV).
184]pid. p. 942, Rn. 31.

185|pid. p. 942, Rn. 31.

186|bid. p. 942, Rn. 32.

187]bid. p. 942-943, Rn. 33-34.

188|pid. p. 937-940, Rn. 20-26.
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common in case of the so called core ctfftiesernational crimes generally belong
this category. The second type, howewatyiscommon to occur even in case of th
violation of a core prohibitidff. The third type of mistake can be either a factual
mistake Tatbestandsirjiermistake of lawérbotsirrtynor an irrelevant mistake abe
the punishability of the a&tfafbarkeitsirrjuththe defendant does not know the so
meaning of a normative element of the crime, this mistake is a factual mistake t
negate the required intent. If however, thendafe, because of a legal misinterpret
of a normative element, thinks his behavsoalfowed, his mistake is a mistake of I
The fourth type, a mistake about the validity of a certain norm, only rarely occut
that only recognized grounds for invalidity can sustain such a mistak® of law.

Jescheck and Weigend characterise the distinction between type 1 and t
mistakes as direct and indirect mistaklesvoDirect mistake of law is when the
defendant has full knowledge of what he is doing but is ignorant of the law he is
or knows the law but interprets it ineatty. Indirect mistake of law is when the
defendant has full knowledge of the norm tieligting but is convinced that he can
on a ground of justification. The mistake of law in this case lies either in his wro
interpretation of the condition of a justificatiecognized by the legal order, or in h
assumption that a justification exists when in fact it do€&Tiat.defendant thus
makes &renzirrtuor aBestandsirrttitn

Indirect mistake of law arises whendhfendant realises that his conduct
violates a certain legal norm, but belieetsitground for justification exists. “The
perpetrator fulfils, like in @ict mistake of law, the intent requirement of the definit
elements of the offence, but ladksechtsbewuRiseiinect mistake of law is treated
same as direct mistake of law, botlassessed according to their avoidabifity.”

As noted, indirect mistake of law is the tfpmistake of law most relevant ir
relation to international crimes, which justifies further elaboration of this issue ir
Chapters 4 and 6.

189|bid. p. 937, Rn. 21.

190]pid. p. 938, Rn. 22. For this reason, this typestdke of law will be dissed in depth in Chapter:
and 6infra

191]bid. p. 939, §25.

192 Jescheck, H.H. and T. Weigedrmfirbuch des Strafrechts, Allgen{BiesinTBilincker & Humblot
GmbH, 1996), p. 456-457, § 41.Bde alBundesgerichtshof, 18-0@:298p, GSSt 2/ 51
(Lexetius.com/1952,1), § 8.

193 Jescheck, H.H. and T. Weigamhrbuch des Strafrechts, Allgen{BieinTBiincker & Humblot
GmbH, 1996), p. 461-462, § 41.111.1.

1941bid. , p. 462, § 41.111.2. (translation AvV).
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Another category that will resurface in Chapters 4 and 6 is the third type
mistake of law, tHeubsumtionsirrtlihis mistake concerns a mistaken interpretatic
normative element of a crime definition. To these elemePR&rtielwertungslehre
applies; the required intent in relation to this element is not legal knowledge or
knowledge of wrongdoing (no criminal intemequired), but knowledge of the soci:
significance of the circumstances of th€°dghorance of this social significance
negates, datbestandsirrttive required intent. A mage concerning a normative
element does not negate the required intent, when the defendant understands 1
significance of his act.SMbsumtionsirragours when the mistake concerns the leg
definition of the element concerned; thistale is irrelevant, no legal knowledge is
required. If the defendant, on the basistessumtionsirrtiamks knowledge of
wrongdoingynrechtsbetsai) this constitutes a mistake of learbotsirrt)ns®in
exceptional cases the social significarsseadément can not be understood withou
legal knowledge; a mistake in this respect will negate the required intent. Roxin
following example of such an exceptional €aseneone is mistaken about the eler
‘belonging to another’, namely he believgzdperty is his, he does not have the ir
required by the offences of theft or destruction of projJértgwever, if the legal or
normative element is equal to or constithieesvrongfulness of the conduct, a miste
will not negate the required intent. If, for example, the crime definition contains
normative element 'wantonly' the defendéat believes his act was not 'wanton' ac
with the required intent. His naiké constitutes a mistake of Merlotsirrtynif one
considers that this mistake Eatbestandsirrtngtead, the undesired result would bt
that the wrongfulness of the act would depend on the (mistaken) belief of the

perpetratof?®

3) Avoidability

As is clear from the text of § 17 StGB, German law further distinguishes betwee
avoidable and unavoidable mistake. Whastake was unavoidable, the defendant
not be blamed for his act and should thus not be punished. The unavoidable mi
negates the culpability. In case of avoidable mistake, however, the defendant is
reproachable. According to Jescheck and Weigend the basis for his culpability

195Roxin, C.Strafrecht Allgemeiner teil, Banttla@en, der Aufbau der Verbre¢hemstbbre C.H.
Beck, 2006), p. 486, Rn. 101.

196 ]bid. p. 486, Rn. 101.

197|bid. p. 487, Rn. 103.

198|hid. p. 489, Rn. 105.
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duties as a citizen in a free and demosmatiety. They explain that because under
rule of law, “a citizen must be led by the desire to act according to the law, the |
requires him every time to make an effort to ascertain whether he acts accordir
is why, even in cases where the defendant in good faith (subjectively) believes
lawfulness of his behaviour, he is still &eonthy, when he didn’t make a reasonak

effort to determine the legal implications of his behavidur.”

Roxin disagrees with the recognitiosuch a social duty. Civil disobedience
not the ground for punishing the intentional criminal act, but the fact that the de
has ignored someone’s interest, or the general interest, in an unaccepfalie way
reproach aimed at the defendant who cttegirén intentional crime under mistake
law is not that he intentionally breachedatv, but that he missed the opportunity 1
know about the law. According to Roxin,rthe of 8 17 StGB, that unavoidable mis
excludes culpability, follows directly fronpttireciple of guilt. This is so, because th
person who has not had the opportunity to obtain knowledgeldriag{tvrong), car
not be reached by the nofthRoxin argues that this clearly demonstrates that cul|
in case of mistake of law exists epbssibility of acquiring knowledge of the
wrongfulness, and not, for example, in the violation of an independent duty to s
one’s conscience or investigate. Not ‘negléctingestigate’, but the ‘attainability’ o
knowledge about the norm makes the act cuffabimay be argued that Roxin doe
not offers a truly different standard than the one promulgated by Jescheck and

if the norm is objectively attainable ptaume the actor for not investigating it.

Roxin further holds that the term ubgdhe legislature, referring to the
unavoidability of the mistake, wrongfully ssiggkat only the absolute inability to ki
about the wrongfulness of one’s behavioouats to unavoidability. This suggestio
must be wrong because, if absolute inability was required, unavoidable mistake
would never occur, since thg cerarinciple (as part of the principle of legality) in
103 Il Grund Gesetz (GG) guaranteesdhgbne can in principle know about the

|aW203

199 Jescheck, H.H. and T. Weigdmhrbuch des Strafrechts, Allgen{BieinTBilincker & Humblot
GmbH, 1996), p. 457, § K1 (translation AvV).

200Roxin, C.Strafrecht Allgemeiner teil, Bambla@en, der Aufbau der Verbre¢htmsibbre C.H.
Beck, 2006), p. 930, Rn. 8.

201]bid. p. 944, Rn. 35.

202]pbid. p. 944, Rn. 35.

203bid. p. 945, Rn. 38. See for a discussion #lei®n between the principle of legality and the
defence of mistake of law theadission of the German Border Guard cases below and Chapter 3.
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With regard to criteria on which the avoidability of the mistake is to be as
Jescheck and Weigend contend that the measure should be the same as the ol
determining acts of negligence, so tlasdime obligation to investigate rests on th
defendant. It is important to take as guiding assumption the indicative function
factual elements of the offence. However, the force of this assumption depends
crime at hand. Jescheck and Weigend hold that if the act does not only violate
norm, but also constitutes a violation of incakues, the mistake is very likely to ha
been avoidable, because the legal evaloatresponds to or emanates directly fror
the moral consciousness. Further, in cases where the act does not show such ¢
relation to the moral consciousness, there is, according to these authors, a duty
investigaté®

Roxin warns that searching one’s corszidoes not always lead to the prog
knowledge to constituténrechtsbewuf3tdeinecognizes that where the behaviour ¢
against one’s conscience this can belmation that one should conduct further
inquires into the lawfulness of the actwkleer, "most mistakes of law are of such ¢
nature, that searching one's conscience will not help to avoid m&RiFggitroper
means to assess the lawfulness of one’s conduct are therefore "reflection and
inquiries'®®® As Roxin holds, however, a mistake of law by the person who does
apply these means is not necessarily avoiblablavoidability of the mistake is rathe
based on three interrelated conditions: actioe had an indication of the wrongfuln
he had a reason to investigate; b) the actoohandertaken any effort in this regar
he has not or insufficiently conducted furthguiries; and c) the mistake is neverth
only then avoidable when sufficient effort would have provided him with the req
knowledge of wrongfulneéwith regard to the first condition a), Roxin contends
only in three situations there is reason for the defendant to conduct further inqu
he has doubts; 2) if he does not have dooilntsealises he moves in areas where ¢
sets of rules apply (e.g. traffic or a spgwmififession); and 3) when the actor knows
conduct causes damage to another individual or the community ag®aWitiole.
regard to the second condition b), he contends that advice of a reliable lawyer i

204 Jescheck, H.H. and T. Weigamhrbuch des Strafrechts, Allgen{BieinTBiincker & Humblot
GmbH, 1996), p. 458-459, § 41.11.2.b.

205Roxin, C.Strafrecht Allgemeiner teil, Bamla@en, der Aufbau der Verbre¢htmsibbre C.H.
Beck, 2006), p. 948, Rn. 46.

208|pid. p. 948, Rn. 46 (referring to BGHSt 2, 201 and BGHSt 4, 5).

207|bid. p. 950, Rn. 52. With regara)phe avoidability can only be blshed, when further inquiries
actually could have provided the defendarinfbrmation that his behaviour was unlawful).

208|pid. p. 951, Rn. 51.
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sufficient® Also if the proper authority tolerates the behaviour and this toleranc
implies the authority regards the behavidamdsl, no further inquiries are warrante
In this respect Roxin refers to the German Border Guard'éasese are discussec
further detail at the end of this section. Finally, with regard to the third condition
Roxin argues that "what is decisive is nat &lertain lawyer actually said, but whi

outcome would have been, on which the actor would have been allowe#to rely

Jescheck and Weigend agree that the avoidability can only be establishe
further inquiries could actually have pexbithe defendant the information that his
behaviour was wrongful. In case of dahlety argue, this obligation however becor
more pressing; the defendant cannot simply choose the most advantagedtis'log
general one could say that the German courts apply high standards to the dutie
defendant: he must apply all his mentatitegsaand his moral consciousness to re
the correct judgemerft?

What remains is to briefly discuss the éffiit of mistake of law. As § 17 St
stipulates, unavoidable mistake of law negates the defendant’s culpability. The
must be acquitted. Avoidable mistakawf on the other hand, may only lead to
mitigation of punishment.

It may be thought that Roxin’s account of the issues involved in assessing the ¢
responsibility of a defendant who committeisht@mtional act under mistake of law,
described above, is very illuminating. Binsthas to establish whether the defende
actually had (later)hrechtsbewuR3SeimditionaUnrechtsbewuldbkeuld be assessel
analogous to a mistake of law. The isstesi of mistake of law is whether the
defendant could have avoided his mistake. Here one needs to investigate whet
defendant had indications that his conduct might be unlawful and whether furth
inquiries (for example consulting a lawyerdl ¢@mve prevented the mistake. It is he
here to discuss a recent German case in which the defendants argued that the
under mistake of law.

209]bid. p. 954, Rn. 62.

210]pid. p. 957, Rn. 67.

211 bid. p. 959, Rn. 69 (translation Avv).

212 Jescheck, H.H. and T. Weigamhrbuch des Strafrechts, Allgen{BieinTBiincker & Humblot
GmbH, 1996), p. 459, § 41.11.2.b.

213|bid. , p. 459, § 41.11.2.b (translation AvV).
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2.3.2.4 The German Border Guard Cases
These cases concern the prdasatuafter the reunification of East and West Germ

of East German border guards for the dag#yof firearms in preventing East Gertr
citizens to cross the border to West-Gerfiafijie East-German border regulation
more precisely § 27 section 2 ofGhenzgesetrguably allowed or even required th
of firearms in these situations. The first issue before the West German Courts v
therefore whether the prosecution of the brogdards violated article 103, section :
the Grund Gesetz (Basic Law of the FE®Rlich prohibits retroactive punishment.
Justifications, like provided for in § 27 @&®B,under the protection of the prohibitiot
of retroactive punishmefit The BGH (Federal Court of Justice) and the BVerfG
(Federal Constitutional Court) both, altitoon different grounds, came to the
conclusion that there was no such violaftiokauerschitzen | the BGH held that tf
GDR law could be interpreted in such a way that it respected human rights, esy
right to life and the right to freedom ofwyement. Under this interpretation, which t
Court considered to be the correct interpogtathe justification of § 27 section 2 wi
not applicable, the shooting of the border guard was unlawful under GDR law a
time of actior{*® The Court concluded that the prohibition of retroactive punishme
protects valid expectations of citizens; theatation that a Stateactice of providing
for a justification that violates fundamenteddou rights will also apply in the future
not a valid expectation, therefore it doeslasérve the protectiofithe prohibition of
retroactive punishment, according to the CtiHbwever, as Walther convincingly
demonstrated, the Court's reference to and interpretation of international humal
law is highly questionabi&First of all, she refers to a procedural problem. Althou
GDR had ratified the International Covenant on Civil and Political Rigths of 196

214 See for exampletauerschiitz€hd92), BGHSt 39, 1, BGH 5 StR 370/92, 3 November 1992;
Mauerschitze(l193), BGHSt 39, 168, BGH5tR 418/92, 25 March 1988uerschiitzer{1995),
BGHSt 41, 101, BGH 5 StR 111/94, 20 March B)@&rfGE 95, 96, 24 October (B285), 2 BVR 185.
1853, 1875 und 1952/94 (translation in EngliBVerfGE 95, 96, 24 October (B88y7), 18 Human
Rights Law Journal (1997) No. 1-4, pp. 66&&: of K.-H. W. v. GagnfApplication no. 372012901),
ECtHR, 22 March 2001

215Mauerschitz¢hd92), BGHSt 39, 1, BGH 5 StR 370/98p8ember 1992, p. 15-16 (Page numbe
references to the German Border Guard Cases here and below are page numbers of the printe
since | was unable to verify the official page nurghedfior an extensive study of the principle of lec
and international crimes see BootNUllum Crimen Sine Lege &ubjbet Matter Jurisdiction of the
International Criminal Court: Gediaeide, Against Humanity, War @xintvesrp: Intersentia, 2002).
216Mauerschitz¢hd92), BGHSt 39, 1, BGH 5 $R0/92, 3 November 1992, p. 9-14.

217|bid. p. 16See al¥dalther, S., Problems in Blaming and Punishing Individuals for Human Rigt
Violations: The Example of the BerlinIVBaootings, in N. Roht-Arriaza (elipunity and Human Ric
in International Law and P(algigeyork: Oxford University Press, 198p)99-112, p. 104.
218\\alther, S., Problems in Blaming and Punishihgduals for Human Rights Violations: The Exa
of the Berlin Wall Shootindgs,N. Roht-Arriaza (edjnpunity and Human Rights in International La
Practiqg®ew York: Oxford University Press, 198p)99-112, p. 104-105.
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(ICCPR) in 1974 and it entered into forcEin6, the GDR legislature did not transt
it into national law as required by the GDR constittifi®econd, Walther argues, tt
scope of the human rights of protection to lifktae right to leave is unclear, espet
where protection of these rights diotsf with national security interé&tgvith regard
to the right to life she states that it is ¢hestrthe use of firearms with the intent to k
is in violation of article 6 ICCPR. "Theems to be no general consensus, howe\
the limits ofpossibtieadly use of firearms — that is, the lawful use of firearms whe
border officials are aware of the possibility of a deadly outéohsatd the right to
leave, Walther continues "international law guarantees leave something to be ¢
well. The right is embodied in the UDHR 1948, as well as in numerous other hu
rights treaties, including article 12, cl2(kCPR]. Whether customary internation
law recognizes the right seems to bdywiegarded as nonverifiable." The court
"largely passed over the [...] thorny defiméti problems regarding both the right to
protection of life and the right to lea%@".

In Mauerschutzen Il the BGH reaffirméés human rights approach by hold
that the prohibition on retroactive pummnt does not prevent the Court from
interpreting GDR law in a manner favourtdbleuman rights, even though the State
practice deviated from this interpretatidn.

In Mauerschiitzen Ill the BGH also affirmed its standing on the issue: "th
border guards have not been let down in their expectations of the continuing
applicability of the law; [...]. Art. 103GG does not protect the expectation of a
continuing state practice in this resgétthe Court continues, "if the law or state
practice is obviously and in an unaccepiable violation of fernationally protected
human rights, the responsible authostiesthose who act on their orders, are not
protected by the prohibition on retroactive punishmi@mignce, in Mauerschitzen
and Il the BGH reaffirmed that the GD&w in question could and should be
interpreted in such a manner as to respect internationally recognized human rig

responsible authorities, and those acting on their orders who rely on the contint

219|pid.,pp. 104.

220 pid.,pp. 105.

221|bid.,pp. 105 (referring in footnote 51 amongst atberces, to the “motorcycle case” (1988), a'
German case in which the court found lawful the use of firearms where deadly force was a pos
outcome (BGHSt 35, 379)).

222|pid., pp. p. 105.

223Mauerschiitze(1893), BGHSt 39, 168, BGHR 418/92, 25 March 1993 p. 10.
224Mauerschiitzer{1995), BGHSt 41, 101, BGH 5 StR 1112®March 1995 p. 7 (translation AvV).
225|bid. p. 7 (translation AvV).
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State practice that was obviously not in accordance this interpretation, deserve

protection from the principle of legality.

The same is stated by Bundesverfassung¢gedehal Constitutional Court).

This Court also refers to the rule of law basis of the ban on retroactivity:

"The strict ban on retroactivity in Art. 103(2) basic law, [...], has its rule-of-law
justification in the special situation oftthe penal laws bear when enacted by a
democratic legislator bound by fundamental rights. This special position of trust
apply where the other State, while legisklgéngents of offences for the area of the
gravest criminal wronggnetheless excluded punishability through grounds of
justification for partial areas by calling, over and above the written norms, for st
wrongs, favouring them and thus gravehegarding the human rights universally
acknowledged in the international legal contyn{ini] In this quite special situation
precept of substantive justice, which also includes respect for the human rights
recognized in international law, bars ajgit of such a ground of justification. The
strict protection of trust by Art. 103Bsic Law must then yield. Otherwise the
administration of criminal justice in the Federal Republic would fall into contradi
with its rule-of-law premise&’"

This case was brought before the EGRhis Court affirmed the findings o
the national courts that there was no violatidhe principle of legality. It was not sc
much concerned as to how the different national courts had approached the iss
Court only needed to satisfy itself "that the result reached by the German court:
compatible with the Conventiongdaspecifically with Article 7 €2 The state practice
to protect the border "at all costs" was ftatyrén violation of the GDR Constitution
and legislation and also in breadhtefnational obligations of the GDR under
international human rights I&AThis practice was no law in the sense of article 7
ECHR?*The Court concluded that "at the time when it was committed the appli
act constituted an offence defined with sufficient accessibility and foreseeability

law2:

226BVerfGE 95, 96, 24 October (B885), 2 BVR 1851, 1853, 1875 und 1952/94, p. RY&ZR5E 95,
96, 24 October 199897), 18 Human Rights Law Jouit207) No. 1-4, pp. 65-78, p. 76-77.
227Here | will only refer to the appeal of the boglard, not to the appef the government
officials/political leadersshich appeals were handled by the ECtHR jointly.

228Case of K.-H. W. v. @agnfApplication no. 372012001), ECtHR, 22 March 2001 p.27, § 61.
229 bid. p. 28, § 66-67.

230]bid. § 90.

231]bid. § 91.
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2.3.2.4.1 The German BorderGasasl— The Principle of Legality
One of the pillars of the principle of legaditthe foreseeability of criminal punishm:

Where the ECHR deals with the foreseeatsilihe conviction it conflates the princi
of legality and the defence of mistake of¥faine Court was convinced that this
foreseeability requirement was met; the border policing regime was so obvious
infringement of basic social norms (GBR and international human rights), that
anyone could foresee that following this policy or these orders would lead to cri
punishment. The Court held that "[a]lthough the applicant was not directly respc
for the above State practice, and althowghbwént in issue took place in 1972, and
therefore before ratification of the Internati®@@enant, he should have known, a:
ordinary citizen, that firing on unarmerspes who were merely trying to leave the
country infringed fundamental and human rights, as he could not have been un
the legislation of his own countf{?" And, "in the light of all the above consideratio
the Court considers that at the time when it was committed the applicant's act
constituted an offence defined with sufficeaessibility and foreseeability by the t
of international law on the protection of human rigkts".

As several authors have convincinglyedt, it is questionable whether this
analysis is corréét The main argument against this finding is that in 1972 the pr:
of shooting border violators was not manifestigwful. Ferdinandusse refers to a ¢
in the US, where the issue whether shooting a border violator was unlawful rerr
undecided for more than ten yé&mRellonpaa, in his dissenting opinion to the ECI
case, referred to a 1988 case before the BGH against a West German customs
who fired in a life-threatening manner at a motorcyclist, who tried to avoid custc
control at the border between West Germany and The Neth&/l@ihdscustoms
officer was acquitted, "he was objectivelyezhtil suspect that the persons fleeing
serious drug offenders or lmdomparable reason for fleefidAlthough this case

concerns quite a different situation (the GIdiRcy was to give flight prevention

232See further the discussion in § 3n¥d

233Case of K.-H. W. v. @agnfApplication no. 372012001), ECtHR, 22 March 2001 § 104.
234|bid. § 105.

235See e.g. Ferdinandusse, WDNect Application of Interda@ioménal Law in National C¢lins Hague
T.M.C. Asser Press, 2006), p. 245-248.

236|bid. p. 247-248.

237BGHSt 35, 37@.988),

238Case of K.-H. W. v. @agnfApplication no. 372012001), ECtHR, 22 March 2001, dissent Pello
p. 50. On this case see also Frowein, J.A., &ifieffiir den vielleichtdéichen Schu3?, (edrgstschrift
fur Peter Schneider zum 70. GdbuDistagnger, 199Q)p. 112-121.
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precedence over the right to life and in West Germany shooting to kill persons 1
evade border control "has never beféinially supported or condonéd®Pellonpaa
holds that "the applicant seems to have actstordance with orders emanating fi
prima facie “constitutionally competent” asggaHe therefore finds "it somewhat
unreasonable to require that the applicant should have been able to decide a c
between those orders and other proviggunsh as section 17(2) of the Police Act),
applying methods used in a State based on the rule®fCwtHe one hand the
Courts (both BVerfG and ECHR) have heblt the border guards can not invoke tt
ban on retroactivity, because firaiciple presupposes the rule of law. On the othe
expects the border guard to know which orders to follow and which orders to re
despite the absence of the rule of lameBow there is friction in this reasorifhg.

Leaving aside the issue of the principle of legality, and proceeding from -
finding of the German courts and the ECH& this principle had not been violatec
will now turn to the next issue before troerets, namely the individual culpability ¢
the border guards.

2.3.2.4.2 The German Betded Cases — Mistake of Law
In defence the defendant pleaded hawvitregl @n superior orders and/or under mist

of law. The findings of the German d¢sultustrate the relation between these two

defences. Under the defence of superior orders, the defendant has no obligatio
investigat&?When raising superior orders, art. 5 WStG, the soldier does not ha
to investigate the lawfulness of the order; in case of doubt, which cannot be res
can obey the ord&?But if the order was manifesthylawful, the defendant will not |

239\Walther, S., Problems in Blaming and Punishdhgduals for Human Rights Violations: The Exa
of the Berlin Wall Shootings,N. Roht-Arriaza (edlmpunity and Human Rights in International La
Practiqg@lew York: Oxford University Press, 198p),99-112, p. 105.

240Case of K.-H. W. v. @agnfApplication no. 372012001), ECtHR, 22 March 2001, dissent Pello
p. 48.

241|n this respect | would like to refer to a distincmade by Kelk. He refers to the constitutional
dimension of the principle of legality and to thé pegiection dimension of this principle. The first
dimension focuses on the primary objective of aiitanv, punishment according to the law and the
second dimension focuses on the legal positioa défandant. Under the second dimension there
be more room for exclusion of chiral responsibility on the basis & hinciple of legality. Kelk, C.,
Studieboek Materieel Sti@mahiter: Kluwer, 2005), p. 98 Theudision by the Courts of the principl
of legality seems to have been dominated by thirfiestsion of this principlpunishment according t
the law; the second dim@&mshas remained unexplored.

242Under the GDR provision, there was such an dbligéte courts applied the more lenient rule, tl
FDR provision, art. 5 WStG.

243Mauerschitze(1893), BGHSt 39, 168, BGH R&1t18/92, 25 March 1993, p. 13.
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exculpated if he followsif The courts found the orders and the border policing re
to be manifestly unlawful; the defence oésoiporders was denied. This did not se
the issue of culpability, however, becausketeemination of the manifest unlawfulr
of the order does not preclude the pdgyilof the defendant having acted under a
mistake of law, withoutnrechtsbewuRtbeimefendant can perceive his action as |
even though the order was manifestly unlawful. The courts, however, indicated
where the order or policy is manifestlywiuiia often the purported mistake of law v
have been avoidabte.

Hence, ultimately the culpability of the defendants depended on the avoi
of their mistake. Could they foresee the inapplicability of § 27 Il Grensgesetz ar
therewith the wrongfulness of their behaviour? As it turned out the Court was v
in the amount of effort it demanded of the border guards. They were not allowe
on the East-German officials, who were the "pillars of the sydtemeoht*® The
Court instead investigated whether the padfitastern Germany at the time appro
of their behaviol! This deviation from the basic rule, that reliance on official au
is sufficient, is according to Roxin, a dubious erosion of § 17(1) and leads to a 1
expansion of criminal responsibffitydow can one ask of these subordinates to kr
the (international) wrongfulness of their border policing regime, while they were
deliberately kept in the d&fk?

Roxin and Arnold et al. argue, reasonablgittie thought, that the unlawfulness ¢
orders was probably less manifest to the defendants than the Courts’d3haned.
BVerfG admitted that "reservations as tadsegnizability of the breach of the crirr
law beyond all doubt might arise from the circumstance that the GDR State lea
equipped the ground of justification supgd®s cover the behaviour of the border

soldiers with the authority of the State, and so conveyed it to the soldiers. Itis r
matter of course that the average soldigd t® clear beyond doubt as to the propt
boundary of punishable conduct, and it would be untenable under the principle

244 See further § 2.4rfra

245Mauerschiitze(1893), BGHSt 39, 168, BGH 5 818/92, 25 March 1993, p 13-14 BierfGE 95,
96, 24 October 199897), 18 Human Rights Law Journal (1997) No. 1-4, pp. 65-78, p. 72.
246Roxin, C.Strafrecht Allgemeiner teil, Bamlagen, der Aufbau der Verbre¢hknmsibbre C.H.
Beck, 2006), p. 957, § 67.

247Mauerschiitze(1893), BGHSt 39, 168, BGH R&118/92, 25 March 1993, p. 13.

248Roxin, C.Strafrecht Allgemeiner teil, Bamblagen, der Aufbau der Verbre¢htmsibbre C.H.
Beck, 2006), p. 957-958, §§ 67-68.

249See alfimid. p. 958, 8§ 68.

250|hid. p. 958, § 68; Arnold, J.,Karsten, et al., 'The German Bor@Geard Cases before the Europe
Court of Human Rights', 11@)ropean Journal of Crim@aCtiaw and Criminal J¢2068), pp. 67-92
p. 87-90.
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to establish the obviousness of the breach of the criminal law to soldiers solely
objective — presence of a severe infringeméninedn rights; for then it would have
be shown in more detail why the individoldier, having regard to his education,
indoctrination and other circumstances wagosition to recognize the breach of tl
criminal law beyond doul3#* The BVerfG held that the lower courts did not "disct
the facts and circumstances from this viewpoint in the initial proce@8tiigsCourt
held, however, that the lower courts addiebsessue of guilt in the proper way by
establishing that the killing of an unarfogdive was a manifest "infringement of
proportionality and the elementary ban on k[tivag] must have been perceptible a
obvious immediately even to an indoctrinated peféon".

The Court (being a Constitutional Gpoould only perform a marginal test,
which it concluded by determining that the lower court had correctly assessed t
individual’s personal gdtNill-Theobald seems to reconcile herself with the
conclusion of manifest illegality; she suraemathe arguments that support this finc
"it must have been obvious that a state does not have the right to have a perso
only wants to travel from one side of Bedithe other, shot in order to prevent this
border violation. [Another argument is ttreg]availability of the order to shoot was
denied in public and the fact that in case of visiting high foreign officials the bor.
guards were not allowed to shoot, excepsiafarisk of flight and self-defen€&The
last argument she mentions concerns théhia soldiers involved were relocated tc
other divisions and there was a general secrecy policy applicable to shooting®in

Whalter has criticized the BGH for "fgjlto scrutinize more closely the natt
of the actual orders and the defetidaability to recognize them as wrgfigh my
opinion, the lower courts on the basis efféitts and circumstances summarized b
BVerfG referred to above, could have, and indeed therefore should have, react
opposite conclusion, i.e., that the individaeder guards could not have foreseen t
illegality of their acts and could not have avoided their mistake. The guards actt

orders emanating from state authority, they were deliberately kept in the dark a

251BVerfGE 95, 96, 24 October (18%y7), 18 Human Rights Law Jouit287) No. 1-4, pp. 65-78, p.
252]bid. p. 78.

253]bid. p. 78.

2541bid. p. 78.

255Nill-Theobald, C:'Defences" bei Kriegsyenb am Beispiel Deutschiderds 8Adzugleddh Beitrag zL
einem Allgemeinen Teil des Volke(§treitaaigism Breisgau: Max-Planck-Institut fir ausléandisches
internationales Strafrecht, 89%. 130 (translation AvV).

256bid. p. 130.

257\Walther, S., Problems in Blaming and Punishihgduals for Human Rights Violations: The Exa
of the Berlin Wall Shootindgs,N. Roht-Arriaza (edjnpunity and Human Rights in International La
Practiqg@lew York: Oxford University Press, 198p),99-112, p. 107.
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wrongfulness of these order and they were formally commended when they hac
prevented the flight of GDR citimby the fatal use of firearfiist can therefore, at
least, be seriously doubted as to whttthdrorder guards could have avoided their
mistake of law. If there is doubt orissue of culpability, under the fundamental
criminal law principle of guilt, this doubt dtidae resolved in favour of the defenda
That is the only course consistent #ighcriminal law standard of culpability.

Walther also criticized the BGHMiauerschitzen | for not considering the
GDR criminal law doctrine with regard tstalke of law more seriously. This doctril
treated mistake of law as a lack of interdée@s earlier in this chapter, and as Walt
emphasizes, lack of intent is a much stragfence than lack of consciousness of
wrongdoing, because in case of lack oftjiitenunavoidability or reasonableness ¢
mistake is irrelevant. Even an avoidahlem@asonable mistake as to the infringem
of basic social norms will exclude intent insimise. According to Walther, itis to b
regretted that the court very byiefismissed the applicability 6¥T.his is especially
because the East German law seems maetlenihis respect. On the other hand,
argued before, the (West) German rule on mistake of law in principle delivers o
in congruence with the principle of guilt simould therefore be preferred over a rul
that allows even unreasonable mistakes to be exculpatory.

2.3.2.5 Conclusion
Generally the fulfilment of the elements of a crime definition leads to conscious

the unlawfulness)firechtsbewuf}t3éie wrongfulness of the act and the culpability
the defendant are presumectwthe crime definition is fulfilled. The defendant ca
rebut this presumption by bringing fard/issues of justification or excuse.
Consciousness of unlawfulness is geneoalyh element of the crime definition.
Unrechtsbewu(3tsait a part of thenens r@gathe sense that it has expressly to be
proven in every case, or that lack of it leads to absence Sf‘%Htwever, the fact
that someone is unaware of the wrongful nafuris behaviour may indicate that he
not to blame for having committed the wrongful act. If you do not realise that yo

258BVerfGE 95, 96, 24 October (B8%7), 18 Human Rights Law Joui&97) No. 1-4, pp. 65-78, p.
67

259\Walther, S., Problems in Blaming and Punishdigduals for Human Rights Violations: The Exa
of the Berlin Wall Shootings,N. Roht-Arriaza (edImpunity and Human Rights in International La
Practiqg@ew York: Oxford University Press, 198p),99-112, p. 10Mauerschiitz€hd92), BGHSt 39,
1, BGH 5 StR 370/92, 3 Nember 1992, p. 19-20.

260See aldescheck, H.H. and T. Weigarmdhrbuch des Strafrechts, Allgen{BiesinTBilincker &
Humblot GmbH, 1996), p. 456.
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unlawful, criminal sanction is not a factor you can weigh in your decision to con
act or not. The “perpetrator who does not realize that his conduct fulfils the eler
a crime, has not been warned, and thus, has no reason to investigate the lawfu
wrongfulness) of his actiorf& This explains wHynrechtsbewufsaimelement of
criminal responsibility, although not of the requirexds reBheBundesgerichtstibthe
German legislature chose in favour ofittauldthephbiecause this theory more
accurately defines and specifies the reptgacked towards the defendant. In case
an avoidable mistake of law the culpabilitiyeoflefendant lies not only in the fact tt
he has fulfilled the elements of a certain crime definition but also, and more spe
in the fact that he could have chosen for the Right instead of the Wrong, since |
have avoided his mistake of law. But exegyiftem 'on paper' has found a principl
solution to the complex issue of (non)attribution and mistake of law, the wish to
general public's indignation over an oetrag state practice may hamper applying
doctrine faithfully in individual criminal cases.

2.3.3 France — Mistake of law is dayrexddding criminal responsibility
The French approach can be characterised as taking a middle position betweel

Anglo-American approach and the German approach. The French legal systen
law system, but the French system shows more resemblance to common law s
than to civil law systems like that of Germany in that it knows a twofold structur
offences, distinguishing between actusliéiésnent majéaied mens refiglément
intellectu®f The text of the provision on mistake of law, however, does resemble
German provision. This provisioraisovelty of the Code Pénal of 1994.

In the new provision, article 122-3 Code Ptmalegislator provides for mistake of
as a ground for excluding criminal responsibility. The provision reads:

N’est pas pénalement respgresablanka qui justifie avoir cru, par une erreur sur le
n’était pas en mesure d'évivér)gmptimement accomffir I'acte

261 Artz, G., 'The Problem of Mistake of Law'Bi@yham Young University Law(e8&wpp. 711-732
p. 724.

262Se@esportes, F. and F. Le Guneliojt pénal gén@tatis: Economica, 2007), p. 379-405 and 4
464.See aldeletcher, G.PThe Grammar of Criminal American, Comparativéntangational, Volume
Foundatiofidew York: Oxford University Press, 2007), p. 44-45.

263 Translation (The American Series of Foreign Bedak): “A person is noiroinally responsible if
that person proves that, because @freor of law, he or she was not in a position to avoid believing
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French textbooks still emphasize ifpadrantia legis non esciirgabasic rule. They
cannot ignore the new provision, but they $eemish to avoidiscussing mistake of
law in any other way than as a rare artédimxkception to the still valid basic rule. /
example is Pradel, who in his chapter on miefdkw, devotes most of his attentior
the old adaggnorantia legis non exéeiskscribes how the French case law remin
over and again that mistake of law idi@e#t justification nor an excuse and how
mistake of law simply has no influence on the culpability of the def¥idnt.
principle is based on a presumption that everyone knows the law. Pradel descri
justification for this presumption as follows. Social order necessitates this presu
for if everyone would be allowed to argigtake of law this would lead to the most
serious social disturbances. The presumption is an indispensable fiction in the ¢
repressive la#> Moreover, he continues, “from the perspective of the social cont
theory, this rule is the counterpart of the principle of legality. If every person has
right to be left alone (by state authority) as long as his behaviour is in accordan
the law, the citizen as a counter duty must suakéne acts in conformity with the la
and if he neglects to do so he commits a wrong towards the society”: mistake o
culpable in and of itséif.Pradel acknowledges thats arguments are not complet
convincing. The presumption of knowledgimeflaw may be unjust with regard to
certain persons, for example foreigreard laws are nowadays so humerous and
complex that one can hardly require citizens to have full and perfect knowledge
these rule¥’ Pradel then continues, howevediszuss how wide the scope of the
ignorantia legis non epiinsidle is: it applies to foreigners as well as to nationals,
misdemeanours as well as to crimes, takagsabout non-criminal laws and crimin:
law?%® A distinction between mistakes about laws outside penal law and mistake

penal law, sometimes applied by the lower courts, has always been rejected by

he or she was able legally to perform theTdw”American Series of Foreign Penal Cadgs3France
Translation (by Elliott): “A person is not criminabpeoasible who can justify having believed he or
could legitimately accomplish the aguiestion, as a result of an undafolie mistake of law.”, Elliott, C
"The French Law of Intent and its InfluencelenDevelopment of International Criminal Law', 11
Criminal Law For{@®00), pp. 35-46, p. 37. (Note how bothcss give a different translation jiastifie’
‘proves’ and ‘can justify’).

264Pradel, JManuel de droit pénal dEaéisal Cujas, 2006), p. 456-457, §495.

265]pid. , p. 457, §496.

266|pid. (translation AvV).

257 |bid.

268|bid. , p. 457-458, 84%ke alfesportes, F. d. Le Gunehe@roit pénal gén@tatis: Economica,
2007), p. 619-620, §674-1.

53



Supreme Couft? Pradel concurs with the court’'s numerous and firm decisions ol
point?™

Pradel, Desportes and Le Gunehec point out how, traditionally, the prest
of knowledge was absolute, meaning that it was irrefutable, and how the case |
consequence very stfi¢tAccording to this case law a mistake of law could never
the culpability of a voluntarily committed Been where there was uncertainty as t
laws ambit or where the mistake of lawbleae truly unavoidable, the result was th
same, mistake of law was irrelevRradel refers to how in the legal debate this ca:
met with much criticism. He admits that the prinplerantia legis non ezandaad t
very unreasonable and unjust results, and that it seems to be nothing more tha
that is hard to defend. He indicates how the French legislature has adopted a p
from foreign countries like in Belgium, Gamgnand Italy, where unavoidable mista
law is a ground for acquittdl.

2.3.3.1 The provision
The provision, 122-3 Code Pénal, provfimtea ground for excluding criminal

responsibility in case of an unavoidible mistake of law. Desportes and Le Gune
three cumulative conditions for exculpation filuisiprovision: first, the defendant n
have made a mistake of law; secordntbtake (or ignorance) must have been

unavoidable; and third, the defendant wéairtabout the lawfulness of his act (he
have no doubtg}® This last requirement is not to be found in the provision, howe
The authors seem to base this requiremempainciple that we also encountered ir

269 Pradel, JManuel de droit pénal dEaéisal Cujas, 2006), p. 458, &7 alfiesportes, F. and F. Le
GunehecDroit pénal gén@tatis: Economica, 2007), p. 620, §674-1.

270Pradel, JManuel de droit pénal dEaéisal Cujas, 2006), p. 458, 8§497.

2711pid. , p. 458-459, §498 and etes, F. and fEe Gunehedroit pénal gén@tatis: Economica,
2007), p. 621, 8676 (Holding thatpitesumption has always been atesatgu’'une erreur de droit ne
saurait faire disparaitre, quellesgitda cause dont elle découleulpabilité d’une cvolontairement
accompli » [that the mistake of law can not negatelffability of a voluntazgmmitted act]Crim. 10
juillet 1903, D., 1903, I, 490 ; 16 Mi&&2, B., no. 110), que « 'ignoraiiéguée du catare punissable
du fait délictueux ne saurait éme cause de justification » [mistdikit the criminal nature of the
unlawful act is not a justificati¢g@fim. 24 juillet 1974, B., no. 267), ca«jlierreur de droit n’est ni ur
fait justificatif, ni une excusggrbrance alléguée étant sans imdfusur I'intention coupable » [that
mistake of law is not a justifioat nor an excuse, the allegedrance is of no relevance to the
culpability] (Crim. 2 ma1976, B., no. 78). My efforts to gatessto the aforemesied case law haw
failed; | was therefore unable to consult these cases and must rely on the account of French at
212Pradel, JManuel de droit pénal dEaéisal Cujas, 2006), p. 459, §498.

213Desportes, F. and F. Le Gunelirojt pénal gén@atis: Economica, 2007), p. 622+635,
§8677+688+68%ee al§.3.3.thfra
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previous section on Germany, adhered to by gothers: i.e., in case of doubt, do |
act?’

Pradel argues the text dfcde 122-3 CP is very striThe unavoidable mistak
concerns two exceptional situations, firstly where the information supplied by tt
government is false, or secondly where official publication is¥atkitieese
situations the mistake was unavoidabén the following three cumulative
requirements are met: 1) the defendant, finding himself in doubt, has sought to
understanding by consulting an authorised person or authority and didn’t act or
basis of his own assumptions; 2) this authorised person or authority has given-
information; and 3) the defendant believed he was given correct information an
reason to question the correctness?flote that the situation where the defenda
because he was completely ignorant opttiential) wrongfulness of his act, did no
inquire about it is not included in thigrpretation of article 122-3. Note also how t
requirements correspond with the Ameriggncach to mistake of law in 'reliance
cases'. It appears that Pradel is referrithg tormer French approach to the issue
mistake of law, without scrutinizing tleev provision, which provides for a more
general and principled solution, requiringsaessment of the perpetrator's culpabi
The problem is probably that the French system, like the Anglo-American syste
not separate the issue of wrongdoing fromabillfy. As stated, in their literature the
French scholars distinguish between 'I'élément matétied'rgend 'I'élément moral
(mens )& The French do not make the distinction between wrongdoing and
attribution?”®In the French system of criminal offences, consciousness of wrong

is part of thanens re@navoidable) mistake of law negates the required’fibat.

214Se@2.3.2.3, Bupra

215Pradel, JManuel de droit pénal dEaéisal Cujas, 2006), p. 459, 8@8%e situations are mentione
the parliamentary debates that preceded the peHdsiagew Code. Desportes does not regard the:
examples as limitesb®esportes, F. and F. Le Gunelirojt pénal gén@atis: Economica, 2007), p.
627, §688But see to the comlaty, C., 'The Frendbaw of Intent and its Influence on the Developn
of International Criminal Law', Ctiminal Law For(@®00), pp. 35-46, p. 37.

276 Pradel, JManuel de droit pénal dEaéisal Cujas, 2006), p. 459, §499.

217 Fletcher, G.PThe Grammar of Criminal Law. Amerigamatamand International, Volume one:
Foundatiofisew York: Oxford University Press, 2007), p. 44-45.

218 See for a discussion of this distinction § iBf2a2

279Elliott, C., 'The French Law of Intent and itsuafice on the Development of International Crimi
Law', 11Criminal Law For(@®00), pp. 35-46, p. 36 (describing #mezit of awareness as part of th
general intent: “The concept of awareness simply requires the accused to be aware that he or
breaking the law” and describing the effect dfinatefences: “Only in epti@nal situations will an
accused who has carried outatttels reofan offence be found nothave a general intent” at p. $8¢
alsdesportes, F. arfel Le Gunehe®roit pénal gén@talis: Economica, 2007), p. 417-418 (88470
+ 625 (8683); and Sliedregt, Hie Criminal Responsibility duibddifor Violations of International
Humanitarian Lgivhe Hague: TMC Asser Press, 2003), p. 234.
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new provision in the Code Pénal is, howbkerthe continental European provisior
modelled after and based on a distindietween wrongdoing and culpability.

This explains why French lawyers kiifieulties classifying mistake of &w.
On the one hand, the new provision requiresnistake to have been unavoidable.
the other, using a twofold structure of offences, lacking any distinction between
wrongdoing and attribution, they are fotogulace the consciousness of unlawfuln
requirement into the intent required bydti@e definition. These two ‘assignments
irreconcilable, because the concept of idtead not allow for an 'opportunity to knc
which is part of the unavoidability requirement. The concept of intent refers to 'l
must have known' and the concept of avdijabr culpability to 'should have know

The confusion, brought about by apyya provision based on a threefold
structure of offences in a civil law system based on a twofold structure of offenc
becomes visible in the requirement in French criminal law that the defendant m
all issues concerning deferitda.case of mistake of law, for example, the defend
must prove his mistake of law, the unabdijaof the mistake and his belief in the
lawfulness of his behavidtfiPlacing the burden of proving defences on the defer
violates the fundamental principle ospmaption of innocence. According to Delme
Marty, however, the position that French lawgsl the burden of proving justificatic
and excuses on the defendant is nowadays diéputed.

2.3.3.2 Avoidable mistake
Desportes and Le Gunehec discuss the issue of avoidability more fundamental

raise the issue of an abstract or a cona®tesment of the avoidability of the miste
An abstract assessment compares the actor to the reasonable person in the sa
situation e bon pére de fanilmncrete assessment takes into account the perso
circumstances of the defendant, his d&sa@ducation etcetera. Desportes and L
Gunehec express their hope that the juslgekl take a middle position. They point
that a purely concrete analysis would ttamepressive function of criminal law.

According to the authors, two argumenpgpatt a more abstract analysis: first, the

280 Fletcher, G.PThe Grammar of Criminal Law. Amerigamatamand International, Volume one:
Foundatio(idew York: Oxford University Press, 2007), p. 45.

2811bid. , p. 45.

282See Pradel, Manuel de droit pénal dPaéisal Cujas, 2006), p. 460-8839 and Desportes, F. and
Le Gunehed)roit pénal gén@taltis: Economica, 2007), p. 622, 8677-1.

283Delmas-Marty, M. aidR. Spencer (edE)yropean Criminal Procgdaneisridge: Camitige Universit
Press, 2002), p. 597.
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concept of mistake of law does not exchweeyone’s obligation to inquire about thi
legal implications of his acts and secoigdplfigation is especially strong if the
behaviour constitutes a violation of a fundamental rule like, for example, a rule
concerning personal integrity. The level of abstractness or concreteness of the
assessment should depend on the type of crime irdiblved.

Desportes and Le Gunehec point out how unlikely it is for a defendant tc
successful in a mistake of law defence, theemmime he committed is a so called ci
malum in.da these cases, where the crime not only violates a legal rule, but als
norm, the mistake will almost always have been av&itatderding to Desportes a
Le Gunehec the mistake (either about thellla@gs of the act or the applicability of
justification) must have been completd,ithto say, the perpetrator should be
absolutely sure about the lawfulness of his act, he can have né®doubts.

According to Desportes and Le Gunehec, under the new provision, articl
the old case law on the issue of uriogytabout the correct interpretation of a
particular law remains valid. "The resultéeeltases must be, that because the ce
is uncertain, the defendant surely could have doubted the lawfulness of his act,
case could not have been sure abouwilisiteess, so mistake of law cannot H&idt"
seems wholly unacceptable to attributentminty of law to the defendant. These
situations particularly merit an analydiseofvoidability of the mistake; in case of
uncertainty of the law, unavoidable mistake of law will be more pi&usible.

At the moment there is still very littlsestaw. The lower courts remain divitfethe
Supreme Court is still very strict; so faastheld that every mistake of law argued
before it was avoidaB®The new provision is hesitantly welcomed by French scl
Desportes and Le Gunehec conclude theipseati mistake of law remarking that i
still to be awaited what the real effectstafle 122-3 will be, how often it will be

284Desportes, F. and F. Le Gunelirojt pénal gén@atis: Economica, 2007), p. 633, §687.
285|pid. , p. 626-627, §683-2.

286|bid. , p. 635, §8688+6&ke al§2.3.3.5upraAs indicated, Roxin argues, to the contrary, that ¢
do not per se exclude the defence of mistake of law, see § 28.pr3., 1)

287|bid. , p. 635, 8689 (translation Avv).

288 See also the discussion of the principle of legality and the issue of whether the requirement
avoidability is absolute in § 2.3.2.8uB)and § 3.3.infra

289Pradel, JManuel de droit pénal dEaéisal Cujas, 2006), p. 460, §¥§8in, | need to follow legal
literature in their assessment of the case law since my efforts to gain access to French case la
unsuccessful.

290|hid. Desportes and Le Gunehec note there igxample of a successful plea of unavoidable
of law (Crim. 24 Nov. 1998). Howeukey argue, the fact thag tase has remained unpublished
demonstrates its insignificarse@esportes, F. and F. Le Guneliojt pénal gén@atis: Economica,
2007), p. 618, 8673-2.
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applied, if at all. At its first introduction, the provision was announced as a ‘bom
Desportes and Le Gunehec predict, “i mell be only a piece of wet fireworks,
nothing to be very afraid of, in fact something that will prevent unjust results”, w
they welcome as a fortunate chatige.

2.3.3.3 Conclusion
Although the French provision on mistake wfiavery similar to the provision in th:

German Criminal Code, its implications mapdre similar to those of the Model P
Code provision. The reason for this is theftench penal system can be characte
as a so-called twofold system, a system that in its literature "primarily [relies] or
distinction betweeactus reasdmens rea [its] principle of organisatiéi".

The overall impression generated by the French approach towards miste
is that, although the legislature has pedviidr a provision of mistake of law as a
ground for excluding criminal responsibility, the general trend, in legal literature
law, remains that mistake of law shoulddaged with suspicion. As we saw with re
to the Anglo-American system, the twofold system seems to induce a general r
to accept a defence on the basis of mistake of law.

The French system does, howeeamsreceptive towards the distinction
between justification and excuse. An indication for this proposition can be fount
Desportes' and Le Gunehec's reference to mistake of laubgescyeound for
excluding criminal responsibility. They discuss the issue of responsibility of co-
perpetrators in case one of them succesafgligd mistake of law. The authors reft
the possibility of still convicting the cogegrators, because mistake of laveidbpectiv
ground for excluding criminal responsibility. They note, however, that mistake ¢
not a purely subjective ground for excludiimginal responsibility, like, for example,
insanity, because it also has an objective aspect to it (in the (absolute) assessn
avoidability of the mistak&)The distinction made between objective and subjecti
grounds for excluding criminal responsibility may suggest that the French crimil
on its way to accepting the distinchetween wrongdoing and attribution.

291 Desportes, F. and F. Le Guneli&cnouveau droit pémaé IpDroit pénal g&fanas: Economica,
2000), p. 692 (translation AvV).

292Fletcher, G.PThe Grammar of Criminal Law. AmerigamatBamand International, Volume one:
Foundatiofisew York: Oxford University Press, 200734p45. For a furthersdiussion see Chapter 3
infra

293Desportes, F. and F. Le Gunelirojt pénal gén@tatis: Economica, 2007), p. 637, §691.
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Nevertheless, the issue of how a normatsesament can be applied to a mistake

negates the required intent remains unresolved.

2.49UPERIOR ORDERS

This section discusses the provisions on the defence of superior orders in the l¢
systems of the USA, the UK, Germany and Ff¥mdeof these systems require, fol
successful plea of superior orders, the defendant to have been unaware of the
nature of the order. Hence, the defensipérior orders requires the subordinate 1
have acted under a mistake of law, which makes discussion of this defence rele
this study of the scope of mistake of laweSor orders are often invoked in crimin
proceedings against defendants charged with international crimes. In this sectic
discussion is limited to the relevant dompstidsions on superior orders; | will retL
to these provisions in Chapters 4 arid Which the international provisions and
(inter)national case law on superior orders will be addressed.

2.4.1 USA and UK
The first edition of Oppenheim's Interpatl Law of 1906 states the applicable

principle is theespondeat supeinmiple. Only the superior is responsible for the a
committed under his command. The same &lstathe 1914 edition of the British
Manual of Military Law and the US Ruldsanfd Warfare (up until 1940), which wa:
based on the British Man&aMWhen Lauterpacht edited his first edition of Oppent
International Law, he confirmed this standing. In his editions of 1940 and 1944,
however, Lauterpacht radically changed mgopirhe relevant provision changed
subordinate is only obliged to follow lawful orders, if he follows an unlawful orde
responsible for the crimes he thereafter committed; a manifestly unlawful order
excuse the subordinat&The British and American Field Manuals changed

294For an elaborate overview of the history etiésfence of superiorders, see Lippman, M.R.,
'Humanitarian Law: The Development and Scbihe Superior Orders Defense ', @)n State
International Law Rg\@ed), pp. 153-251.

295Green, L.C., 'Fifteenth Waldemar A. Solf Legturgernational Law, Superior Orders and Comrr
Responsibility’, 1Military Law Revi@003), pp. 309-384, p. 325.

296|pid. p. 326See alkippman, M.R., 'Humanitarian Law: Trexvelopment and Scope of the Super
Orders Defense ', (2Bgnn State International Law(Re@igwpp. 153-251, p. 159+Ee& alSolis,
G.D., 'Obedience of Orders atie Law of War: Judicial Apglion in American Forums', Aferican
University International Law Re&88)y pp. 481-525, p. 494+507.
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accordingly®’ The tremendous scale on which the atrocities of the second Worlc
were committed by subordinates and the id¢altithese crimes would go unpunis
if the subordinate was allowed to argue 'BisteBefehl’, brought about this radical
change in the rules on superior orders.

§ 627 of the British Manual of Military Law (1958) reads:

Obedience to the order of a government or of a superior, whether military or civil, or to
national law or regulation, affords no defence to a charge of committing war crimes bu
considered in mitigation of punishnréft.

Superior orders can only be a grdondnitigation of punishment. Ormerod
notes that "there is a cogent argument that the serviceman should have a defe
did not know that the order was illegal an@d& not so manifestly illegal that he ou
to have known it?® There are however no English authorities on the*ffoint.

The United States Field Manual, the Lavaonfl Warfare (FM 27-10 (1956)), parag
509 reads:

Defense of Superior @rdées fact that the law of war has been violated pursuant to an o
superior authority, whether military or civil, does not deprive the act in question of its ¢
as a war crime, nor does it constitute a defense in the trial of an accused individual, ur
not know and could not reasonably have been expected to know that the act was unla
cases where the order is held not to constitute a defense to an allegation of war crime
that the individual was acting pursuant to ordaysbe considered in mitigation of punishn
b. In considering the question of whether a superior order constitutes a valid defense,
shall take into consideration thet that obedience to lawful military orders is the duty of ¢
member of the armed forces; that the latter cannot be expected, in conditions of war d
to weigh scrupulously the legal merits of the oedeived; that certain rules of warfare ma
controversial; or that an act otherwise amounting to a war crime may be done in obedi

297Green, L.C., 'Fifteenth Waldemar A. Solf Leatureernational Law, Superior Orders and Comi
Responsibility', 1Military Law Revi@003), pp. 309-384, p. 327.

298See alSbiedregt, E.vThe Criminal Responsibility of Individioddsidos of International Humanitari
(The Hague: TMC Asser Pre2003), p. 333; and Green, L.C., drifteWaldemar A. Solf Lecture in
International Law, Superior Ors@and Command Responsibility', Mikary Law Revi@d03), pp. 30¢
384, p. 334. Professor Gill pointed out to me tiseain updated text on superior ordefhéManual of
the Law of Armed Cof(tllidord: UK Ministry oDefence, Oxford UniversiBress, 2004). Section 16.-
still seems to contain the rule thaterior orders do not in themsslyprovide a defence to war crime
charges, but this section now also refers to art. 33 ICC Statute, noting that the Rome Statute
from a total denial of the defence. In the commexiizdn of this thesis | will incorporate and give ¢
comment on this provision.

29Q0rmerod, D.C.Smith and Hogan Crimina(Qaferd: Oxford University Press, 2008), p. 357.
300]bjid. , p. 358.
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orders conceived as a measure of repristiie 8ame time it must be borne in mind that
members of the armed forces are bound to obey only lawful orders.

Hence, under this provision, the defendant can invoke superior orders w
did not know, and could not reasonably have been expected to know, that the ¢
ordered to be carried out was unlawfutase of war crimes, however, superior orc
may only mitigate the punishment.

Another relevant US provision is &@) of the Rules for Courts Martial:

R.C.M. 916 (dpbedience to oltless defence to any offense that the accused was acting
pursuant to orders unless the accused knew the orders to be unlawful or a person of o
sense and understanding would have known the orders to be ubisoufssion [...] An act
performed pursuant to a lawful order is justifiedl An act performed pursuant to an unlaw
order is excused unless the accused knew itidelwgul or a person of ordinary sense and
understanding would have known it to be unl&¥ful.

§ 2.10 MPC applies a more lenidet requiring actual knowledge:
§ 2.10 MPC It is an affirmative defense that the actor, in engaging in the conduct charg
constitute an offense, does no more than execute an order of his superior in the armec

that he does not know to be unlaiftl.

Robinson favours the MPC approach, providing for the defense unless the defe
knowshat the order is unlawful. Ignorance orakisteven if unreasonable or in the
of a manifestly unlawful order, exculpateis. gurely subjective standard is justified
according to Robinson, to apply in some cases of mistake as to superitt orders
"Specifically, if an order is unlawful bec#usamands unjustified conduct and if the
order precludes the independent exercisdgrhgnt as to the unjustified aspect of 1
conduct commanded, then the compulsion inherent in military orders and the gt
societal need for deference to military ordenspels an especially broad mistake e
when such an unlawful military order is mistakenly o3&yed."

301See aldbll-Theobald, C!'Defences" bei KriegseerbradBeispiel Deutschlands und der USA: zuc
Beitrag zu einem Allgemeinen Teil des VolkerstbarecintsBreisgau: Max-Planck-Institut fir
auslandisches und internationales Strafrecht, 1998), p. 141-142.

302See alfimid. p. 143-144; and Sliedregt, Ehe, Criminal Responsibliiivadiuals for Violations of
International Humanitarian(ThevHague: TMC Asr Press, 2003), p. 332.

303Robinson, P.HCriminal Law DefefSesPaul, Minnesota: WestIBhing Co., 1984), p. 423-426, ¢
185(b).

3041bid. p. 421, § 185(a).
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To summarise, under US military law there is duty to obey lawful orders, obeyil
unlawful order does not constitute a defetunless the subordinate did not know
could not reasonably have been expected to know that the act ordered was*tin
The order, even if manifestly unlawful, can always be a ground for mitigation of

punishment®

2.4.2. Germany and France
According to § 5 WStG a soldier is criminally liable for committing a(n internatic

crime in obedience to superior orders Hdwactual knowledge of the unlawfulnes
the order or if the order was manifestly unl&¥fwith this provision the German
legislator has adopted a rule of conditional liability, which is determined by an ¢
(manifest illegality) and a subjedpesitive knowledge) critericff The fact that a
mistake of law is a constituent componeatgoccessful plea of superior orders, c
imply that art. 17 StGE¢rbottsirrtQris applicable; the mistake must have been
avoidable in order to exculpate. Nill-Theobald strongly opposes this theory. Sh
that article 5(I) WStG explicitly rejectsphinciple of avoidability, and thus a duty t
investigate, as laid down in the generabptine Criminal Code. The rule on superi
orders takes account of, and priority to, the duty to obey as a fundamental chau
of military hierarchi}? Where under § 17 StGB the defendant in doubt must try tc
resolve his doubts, under the rule of 8§ 5 WStG the doubting soldier should obe
because the fact that he has doubts means that the orderdsifesttiplawfuf* The
applicable German provisions (8 11(ll) SG and § 5 WStG) do stand for a reject
duty of blind obedience which § 47 MStGB provided'for.

The recenVolkerstrafgesetztiu2t June 2002, provides in accordance witl
provision in the ICC Statute, which it imp#ets, for a rule similar to that of § 5(1)

305See al§reen, L.C., 'Fifteenth Waldemar A. Solfdredh International Law, Superior Orders anc
Command Responsibility', IMBitary Law Revi@003), pp. 309-384, p. 334; Nill-TheobaldD€fence
bei Kriegsverbrechen am Begpiklidlsutnd der USA: zugleich ein Beitrag zu einem Allgemeiner
Volkerstrarecfitseiburg im Breisgau: Max-Planck-Institua@islandisches und internationales Straf
1998), p. 142; Sliegt, E.v.The Criminal Responsibifiivafluals for Violations of International Hun
Law(The Hague: TMC Asser Press, 2003), p. 317.

306See al€reen, L.C., 'Fifteenth Waldemar A. Solfuredh International Law, Superior Orders anc
Command Responsibility', IMBitary Law Revi@003), pp. 309-384, p. 334.

3078 5(I) WStG.

308 Nill-Theobald, C:Defences" bei Kriegoyenh am Beispiel Deutschliderdsd BAdzugleddh Beitrag z/
einem Allgemeinen Teil des Volke(Straitaatgtsm Breisgau: Max-Planck-Institut fir ausléandisches
internationales Strafrecht, 1998), p. 116.

309 |pid. p. 118.

310]bid. p. 121.

311Case law applying this provision will be discussed in Chafreer 5
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WSTtG, except that the application of this provision is limited to the war crimes
enumerated in articles 8 through 14. Geeauid crimes against humanity are excl
from the scope of this deferite.

Article 122-4 of the French Code Pénal (CP) provides also for a conditional liab
The subordinate is not responsible unless the order was manifestly*tiiaspdrte:
notes that in case of a manifestly unlawéldr other defences are theoretically still
possible, but in practice the defence obkasdf law is excluded, because a mistak
about a manifestly unlawful order will alrabgays turn out to have been avoidible
In case of war crimes, violations of intéonal law, the defence of superior orders
however categorically excludenidy only be a mitigating factéhe same applies,
according to article 213-4 CRase of crimes against humatifradel also refers tc
decree concerning military discipline of B8LO¥5 which provides that “a subordin
should not obey an order to commit a manifasthwful act or an act in violation of
international customs of war and international conventtbHghce, even in case of
non-manifestly unlawful order, the defence does not apply when the subordinat
international law. If the subordinate does not obey an order because he mistak
believes it to be illegal, he may be punished for disobéfideoee, in case of an
unlawful act, not manifestly so, and not amounting to an international crime, the
subordinate should obey.

According to Pradel and Desportes, the legislator has, by excluding the defenct
superior orders in case of war crimes and crimes against humanity, correctly fo
IMT Nuremberg precedent; the fact of a superior order can only mitigate the
punishment!®Here, not even the manifest illegality rule applies; unless all intern
crimes can be considered to be manif@sidyvful. The inaccuracy of this hypothesi

will be discussed in chapters 4 and 6.

312See § 3 VStGB. On a discussion of tbeigion in the ICC Statute see Chaptefrd

313“N’est pas pénalement responsifie lguperscomplit un acte commandé par | autorité 1égitimie,
manifestement iflegal.

314Desportes, F. and F. Le Gunelirojt pénal gén@tatis: Economica, 2007), p. 668, § 725.
315Pradel, Desportes and Le Gunehec reféotddnnace du 28 aodt F9ddel, IManuel de droit pén:
généréParis: Cujas, 2006), p. 300, § 3iBemportes, F. and F. Le Gunel®ojt pénal gén@ratis:
Economica, 2007), p. 667, § 724.

316See al&wadel, IManuel de droit pénal dBaéisal Cujas, 2006), p. 30315 and Desportes, F. and
Le Gunehed)roit pénal gén@tatis: Economica, 2007), p. 667-668, § 724

317Pradel, JManuel de droit pénal deaéisl Cujas, 2006), p. 301, § 315.

318Art. 8 Decree of 28 July 1975, Ibid. , p. 301, § 315.

319Desportes, F. and F. Le Gunelirojt pénal gén@atis: Economica, 2007567, § 724; Pradel, J..
Manuel de droit pénal dBagisal Cujas, 2006), p. 300-301, § 315.
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2.4.3 Conclusion
The British Manual of Military Law excludes the defence of superior orders in ¢

war crimes; the superior order may only ssraeground for mitigation of punishme
Under the relevant US provision a reasonabtake of law as to the lawfulness of
superior order will lead to an acquittatase of a manifestly unlawful order the
defendant can not be excused; his sentence may still be mitigated. The standa
manifestly unlawful is most likely to be the standard of a reasonable person, m
reasonable soldier in the same circumstances as the d&fendant.

The German provisions provide also for a conditional liability rule; the
subordinate is not responsible for the crimes he committed in obeying superior
unless he knew the orders to be unlawful or they were manifestly so. The defe!
however, in accordance with the ICC Statutdiided in case of crimes against
humanity and genocide. Under French law, superior orders are in the case of
international crimes, including war crimes, only a ground for mitigation of punis

To conclude it should be remarkedat thhere a system recognizes both mis
of law and superior orders as complete defences, the requirements for the latte
are more favourable to the defendant; a subordinate is not required to ascertai
lawfulness of the superior order he receives. In case of doubt, the order can nc
have been manifestly unlawful and the subordinate should obey.

2.5CONCLUSION— COMPARATIVE ANALYSIS

The Anglo-American courts havediie mitigate the drawbacks of itneorantia legis
excusatile by manipulating the distincti@tvibeen fact and law; mistakes about lav
"collateral” to penal law are considered to be mistakes of fact, which negate th
intent. American Courts have interpreted particular mental elements, like wilfull
knowingly, to require knowledge of the Tdve. American legislature has provided
defence of mistake of law where the law has not been published or where the «

320Green, L.C., 'Fifteenth Waldemar A. Solf Leaturgernational Law, Superior Orders and Comr
Responsibility', 1Military Law Revi@003), pp. 309-384, p. 316.
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relied on an authoritative interpretatiotheflaw, that was later determined to be

invalid.

Although the MPC provides otherwibe, presumption that everyone know:
that law, seems to be rebuttable. The twsfoldture of offences places this rebutt
within the required mental element. Thisgsly complicates the means by which 1
arrive at an adequate normative account of culpability when the required mente
is 'intent’. Placing the issue of mistak@mihe mental element of intent leaves no
room for requiring the mistake to have been reasonable in order to exculpate a
act.

Germany has chosen in favour of3bbuldthepti®t is, consciousness of
unlawfulness being a separate eleofienminal responsibility. Thirechtsbewul3ts
not an element that is related to the intent required by the crime definition, it is .
element of culpability. Culpability, according to the principle of guilt an unassalil
requirement for punishment, is required intiaddo the fulfilment of the elements ¢
the crime definition.

A threefold structure of offences allows for differentiation according to th
unavoidability of the mistake. Suclrucsire is based on the distinction between
justifications and excuses, between wramgdod attribution, and between decisio
rules and conduct rules. These distinctions, some of which have been illustrate
previously in this chapter, will be the subject of Chapter 3. Further theorizing or
issue of mistake of law in the nationateedrwill help us analyse the proper place «
this defence in international criminal law in Chapter 4.

The national systems under investigation that allow a defence of mistake
provide for a more lenient rule when the defendant made his mistake in obeyin
orders. Where the system does not reeogrigzake of law as a defence, the same
applies to superior orders, this is rferttm and can only lead to mitigation of
punishment. Whether or not superior orders should indeed be a separate defer

liability for international crimes is discussed in Chapter 4.
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CHAPTER 3 COMPARING THE NATIONAL APPROACHES—
THEORISING ABOUT THE |SSUE

3.1INTRODUCTION — TWOFOLD AND THREEFOLD STRUCTURES

Chapter 2 showed two ways to conceptualise criminal offences. The Anglo-Am:
systems and France use a twofold structerejvihlaw system of Germany develog.
threefold structur®! The twofold system to analyse the internal structure of crimi
offences distinguishes betweerattias reasd thenens re offenceg??the inner or
subjective side and the objective factuai’$iiee threefold scheme of analysis con
of the following requirements: a crimawlmust fulfil the elements of a crime
definition, it must be wrongful (absenceustification) and the actor must be culpal
(absence of excus&)Under a twofold system the issue of mistake of law is dealt
terms of the required mental element. Treefbold system has separated the issue
mistake of law from the mental element by requiningchtsbewulsesmecessary
element of culpability.

The system of offences to be applieddomsequences, procedural and doc
some of which we also already encountered in Chapter 2. The current Chapter
analyses the differences between these two approaches and, more importantly
consequences of those differences.régisres more in depth discussion of the
distinction betweejustificati@mdexcuserongdoiagdattributiqmiefeasilbled
comprehensilesconduct ruesidecision ruf@ther issues under discussion, which ¢
bring to light important consequences of applyne system instead of the other, a
criminal inte@) putative justificati®nthe meaning of an elementmbwfulness
wrongfulnasthe crime definition and 4) tiénciple of legality

321 Ambos, K., 'Remarks on the General &fdriternational Criminal Law'Jdurnal of International
Criminal Just{2606), pp. 660-673, p. 664-665. Fetebes the terms bipartited tripartite systems, se
e.g. Fletcher, G.Fthe Grammar of Criminal Law. Amerigamatdamand International, Volume one:
Foundatiofidew York: Oxford University Press, 2007), p. 43-55.

322Fletcher, G.PThe Grammar of Criminal Law. AmerigamatBamand International, Volume one:
Foundatiofisew York: Oxford Univeity Press, 2007), p. 42-46.

323 Ambos, K.Der Allgemeine Teil des Volleastsaiinséatze einer Dogmaiiggelinn®uncker &
Humblot, 2004), p. 759.

324F|etcher, G.PThe Grammar of Criminal Law. Amerigaratamand International, Volume one:
Foundatiofidew York: Oxford University Press, 2007), p. 49-55.
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3.2RELEVANT DISTINCTIONS

3.2.1 Justification and excuse
As discussed in Chapter 2, most civisistems, based on the Germanic tradition,

distinguish between justification and exeudistinction long ignored in most comrr
law systent€ The distinction is part of thiereefold assessment of criminal
responsibility. The first question is whether the proven facts fall within the defin
the alleged criminal offence. The second question is whether this behaviour, fa
within the crime definition, is also wrongful. This question investigates the appli
of a justification. The third question is whethe defendant is culpable, in other wi
whether the defendant is blametwpfor committing the wrongful &&The
wrongfulness and culpability are presumed when all the elements of the crime
are fulfilled. This presumption is howeeduttable, on the basis of a claim of
justification or excuse respectivély.

In most common law systems, where justifications and excuses fall unde
common denominator of ‘defences’, any suatessh of such a defence must lead
the conclusion that no unlawful act has been com#fitiéetcher calls this “flat lega
reasoning”. “All elements are of equal signitie. If any element, be it affirmative o
negative, is absent, the defendant is not gtilyntl here the first important
consequence of the distinction betweeiffiaston and excuse becomes evident. A
justification will indeed negate the wronggldint "the question of excusing [only]
arises after it is established that the norm is violRteajree with Fletcher when he
argues that “the distinction between jusiificand excuse is of fundamental theor:
and practical valug’ The theoretical value lies in the fact that recognizing excus
distinct from justifications, acknowledfpesfundamental principle of criminal faa
poena sine ¢uipgunishment without guitt Another related theoretical and, at the
same time, practical value is that the distinction allows for a judgment more clo

325Fletcher, G.PBasic Concepts of Crimin@lleawy ork: Oxford University Press, 1998), p. 93.
326See alfimd. , p. 101-102.

327Se@ 2.3.2.5upra

328Se@ 2.Xupra

329Fletcher, G.P., 'The Right and the Reasonabttar@&d Law ReVigd85), pp. 949-981, p. 962.
330Fletcher, G.PRethinking Criminal [(@xford: Oxford University Press, 1978), p. 735.
331Fletcher, G.P., 'The Right and the Reasonahittaré&d Law Rev#985), pp. 949-981, p. 955.
332See aldanbos, K., 'Remarks on the General &fdnternational Criminal Law'Jdurnal of Internati
Criminal Just{2806), pp. 660-673, p. 666. On the applicabithisgdrinciple in international criminal
law,seee.g.lbid., p. 671 (referring to the IMT, Théal'of Major War Criminals, vol. 22, p. 469).
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reflecting reali§?® In the case of an exculpatory eecyou do not reach the (in the €
of the victim or general public sometimes painful) conclusion that no wrongful a
been committed, instead it is determined that the defendant is not to blame for
behaviour, however wrongfifllf an excuse is raised, but rejected, the judgement
becomes more precise in its reproach toward the deféhdader a twofold system
that does not recognise the distinction betyustification and excuse, any mistake
law will negate the required intent. If the mistake was avoidable or unreasonabl
defendant can only be convicted for committiegcrime negligently, but only if the
criminal code provides for such a crime of neglig€hteler the threefold structure
however, an avoidable mistake of law does not impede the finding of intent; the
defendant can be convicted on the basis of intent. When the court finds that the
defendant acted with the necessary intenthardkfendant raises the issue of miste
law, which the court decides was avoidable, the conviction and the reproach to
defendant is based on the fact that hetiotelly committed the prohibited act, whi
he could have behaved differently.

Perhaps the reluctance in twofold systems to accept mistake of law as a
also stems for the consequences justloedcAccepting a defence, justification or
excuse, leads to the conclusion that no criminal act took place. In that case, the
(mistaken) impression could rise that the éhdil’s interpretation of the law is decis
i.e. that the defendant decides what is the law. If he, however unreasonably, be
act to be lawful, his intent is negated and he has committed no wrongful act.

The importance of the distinction between justification and excuse becomes ev
from criticism of the judgement of the Appeals Chamber of the IEémoy#” It

has convincingly been argued that had the majority recognized the defence of (
an excuse, there would have been no issue on the legitimacy of duress as a co
defence in principle, even in case of the killing of innd¥drite.distinction between

333See aldanbos, K., 'Towards a Universal Syste@rinfie: Comments on George Fletcl@&rsnmar ¢
Criminal Lan28(6)Cardozo Law Re{2887), pp. 2647-2673, p. 2660.

334 See alstetcher, G.PBasic Concepts of Crimin@ll&amy ork: Oxford University Press, 1998), p. !
335See § 2.3.2.2 (discus8ingdesgerichtshof, 18-0@998p, GSSt 2/ 51 (Lexetius.com/1952,1)) ar
2.3.2.5upra

336 See for a comparable argument Heller, K.J., 'Mistake of Legal Element, the Common Law, &
32 of the Rome StatuteJdurnal of International Crimina(20G3i)cep. 419-445, p. 444.
337Prosecutor v. Erdefhe9i7), ICTY Appeals Chamber, Q&sdT-96-22-A, Judgement, 7 October
1997.

338Sed-letcher, G.PThe Grammar of Criminal American, Comparativétansational, Volume one:
Foundatiofisew York: Oxford University Press, 200790-91; and Ambos, K., Other Grounds for
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justification and excuse turns out to be of overriding importance in assessing th
responsibility of a person who under duress killed innocent persons. The distinc
enables the maintainance of the positiorkiftiagy innocents can never be justified,
at the same time acknowledges that wedain circumstances the perpetrator can
be blamed for his wrongful conduct. It is, under any circumstance, unreasonabl
of someone to sacrifice his own life. Cassese, in his dissenting opinion in Erder
argued that an argument for exculpation can also based on the fact that, had th
defendant refused to shoot the victims, they would surely have been killed by s
else® As Van der Wilt states: "Here the huimatinct of self-preservation merged \
the rational calculation that the sacrifice of one’s own life would be senseles¥’al
Dinstein, agreeing with the abolitiorthaf defence in a case of the killing of
innocents in English law, argues that deesaot even be an excuse in these cast
because one person's life can not lnedranore than another person'sifé.seems
that this reasoning does not account for the rationale of the defence, more spec
the excuse of duress. Indeed, a justification entails a balancing of interests; anc
balancing of interests can never be applied so as to evaluate whose life is more
One rather than another, let alone a group of other persons. It could even be ar
Ambos has, that "the commission of the aiusccrimes ‘within the jurisdiction of th
Court’ can never be justified on the basis of a balancing of int&rdstsver, the
rationale of excuses is not one of balamtiegests. Using excuses the system expi
"compassion for and understanding of the actor's human we¥Riésstationale of

excuses is that the law cannot expect hetibisamn; not fairly be expected of the

Excluding Criminal Responsibility, in A. EsessP. Gaeta anB.W.D. James (edl)ye Rome statute o
International Criminal Court: A comm®efaedyUniversity Press, 2002)d, 1003-1048, p. 1044-1047;
and Sliedregt, E.Whe Criminal Responsibifidivafiuals for Violatiohgerhational Humanitarian(They
Hague: TMC Asser Press, 2003), p. 273-274 and 290.

339Prosecutor v. Erde(he9ir), ICTY Appeals Chamber, Case™N86-22-A, 7 October 1997, Separe
and dissenting opinion of Jedgassese, at §§ 44 and 50.

340Wilt, H.G.v.d., Commentary to the ProsecutBrdemovic Appeals Judgement, in A. Klip and G.
Sluiter (ed.Annotated Leading Cases of International CrimirfAntwibrmdtstersentia, 1999pp. 654-
656, p. 656.

341Dinstein, Y., Defences, in G.K. Mmald and O. Swaak-Goldman (eLjystantive and Procedura
Aspects of International Criminal Lawpérfené of International and Natiofdh€dtatzue: Kluwer
Law International, 2000) | Commentppy,369-388, p. 375-376.

342 Ambos, K., Other Grounds for Excluding CrimRasponsibility, in A. Cassese, P. Gaeta and
J.R.W.D. James (ed@he Rome statute of the Imi&rGaiminal Court: A commeDxdoyd University
Press, 2002)pp. 1003-1048, p. 10&ke aldmbos, K.Der Allgemeine Teil des Voélkerstrafrechts. /
einer DogmatisigiBedin: Duncker & Humblot, 2004), p. 869.

343 Ambos, K., Other Grounds for Excluding CrimRasponsibility, in A. Cassese, P. Gaeta and
J.R.W.D. James (edhe Rome statute of the Imi&rGaiminal Court: A commeDxdoyd University
Press, 2002)pp. 1003-1048, p. 104&ke al&ser, A., Article 31: Grounds for Excluding Criminal
Responsibility, in Oriffterer (ed.)Commentary on the Rouote &t#te Internatiomair@d Court: Obser
Notes, Article by aifidlenchen: C.H. Beck oHG, 2008), 863-893, footnote 162, p. 888.
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defendant to withstand a threat that would be "irresistible for a reasonable pers
similar circumstance$®. The issue, in case of an excuse, is "that the individual
culpability or blameworthiness, in the sehaenormative understanding of guilt, is
lacking'®*

Cryer notes that the ICC Statute presifbr duress as a complete defence,
which also applies to offences that involve the killing of inn&€etmaiever, Ambos
discusses how article 31(1)(d) is a mixtureceksity as a justification and duress &
excusé?’ He distinguishes the separate compervhich indicate that the defence
provided for is a justification (the objestlements) or an excuse (the subjective
elements¥®Van Sliedregt describes that same mixture but seems to favour a re
article 31(1)(d) to cover the excuse of diffess.

It could be argued that because ofahiglation neither defence has in fact |
provided for in the Statute. The conflatigmeigicularly illogical because the defenc
differ in rational&’ being equal to the different ratienaf justification and excuse. 1
provision requires the act to have beeniggstihd the defendant to be excused. In
threefold structure this is illogical: if the act is justified, the issue of culpability b¢
irrelevant.

The distinction between justification and excuse in a threefold system he
advantages. The issue of intent as defintae lsyime definition is treated separatel:
from the issues of justification and excuse.prbvents the blurring of the different
protected interests and rationales of the separate elements of the offence. It is
thought-out doctrinal distinction — it lay$ @map for interpreting different defence

344Eser, A., Article 31: Grounds fexcluding Criminal Responsilgilin O. Triffterer (ed.;ommentary
the Rome Statute of the InternationaCQuii@diservers' Notes, Article Gyiiamttien: C.H. Beck oHC
2008)pp. 863-893, footnote 162, at p. &&& alshmbos, K.Per Allgemeine Teil des Volkerstrafrec
Ansatze einer DogmatigiBeulig: Duncker & Humblot, 2004), p. 842.

345 Ambos, K.]nternationales StrafMththen: C.H. Beck, 2008), p. 183; AmboBdk Aligemeine Te
des Volkerstrafrechts. Ansétze einer DodBwtiisieBungcker & Humblot, 2004), p. 842-843.

346 Cryer, R., Superior orders and the Internationain@ti€ourt, in R. Burchill, N.D. White and J. M
(ed.))nternational Conflict and Securigdaaw.in Memory of Hilaire McC2aieydge: University Pre
2005)pp. 49-67, p. 58.

347 Ambos, K., Other Grounds for Excluding CrimResponsibility, in A. Cassese, P. Gaeta and
J.R.W.D. James (ed@he Rome statute of the ImirG@aiminal Court: A commedxdoyd University
Press, 2002)pp. 1003-1048, p. 1036 d Ambos, Kinternationales StrafMihthen: C.H. Beck, 200
p. 181-184See al&ser, A., Article 31: Grousifbor Excluding Criminal REmsibility, in O. Triffterer
(ed.)Commentary on the Route &tdte International CriminaDBeeartzers' Notes, Atrticle by article
(Munchen: C.H. Beck oHG, 200&), 863-893, p. 883-884.

348 Ambos, K.]nternationales StrafMidhthen: C.H. Beck, 2008), p. 181-184; Ambd3eKAllgemein:
Teil des Volkerstrafrechts. Ansétze einer DoBedliisi€dungker & Humblot, 2004), p. 838.
349Sliedregt, E.vThe Criminal Responsibifitlivafiuals for Violatiohgerhational HumanitarianTher
Hague: TMC Asser Press, 2003), p. 267-291.

350See aldanbos, K.Jnternationales StrafMihthen: C.H. Beck, 2008), p. 182-183.
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the rationale of either justificatiore@cuse determines the conditions for each
defencé®!

Many of the following distinctiottsetween wrongdoing and attribution,
between defeasible and comprehensivelretegen conduct anédsion rules) can
compared to the distinction between justificatnd excuse, which is therefore pert
usefully called the 'basic distinction'.

3.2.2 Wrongdoing and attribution
Another way to describe the basic distinction is to refer to the distinction which

threefold system makes between wrongdoing and attritfuFioe elements of the
crime definition and justifications condssues of wrongdoing. They determine th
wrongfulness of the act. A separate isshe &tribution of this wrongful act to the
particular defendant. Excuses determine the capacity of the defendant to have
to him the wrongful act. Attribution is abthe individual culpability of the defenda
about his blameworthiness. Excuses concertalseates which negate the defend:
individual culpability, they remove the possibility of blaming the defendant for h
wrongful act. One should clearly distingogstveen this subjective element of crim
responsibility and the mental state reqbiyexVery crime definition. In a threefold
structure, excuses do not negate thigahelement in the crime definitfétThe fact
that someone acts under duress, or undetake of law, does not exclude a findin
that the defendant acted intentionally.

The distinction is also relevant to the assessment of the liability of accomplices
determination of the wrongfulness of ttiespplies to all participants; excuses only
exculpate the individual defendant that has successfully invoked it.

351 Ambos repeatedly strestgesimportance of the distinction, see Ambos, K., 'May the State Tort
Suspects to Save the Life of InnocentsPo@@hal of International Crimina(2088icep. 261-287, p. 2
e.v.; Ambos, KDer Allgemeine Teil des Voélkerstrafrechts. Ansétze einer Bexdimaiisieckag&
Humblot, 2004), p. 826-829, 868; Ambodnternationales StrafMidhthen: C.H. Beck, 2008), p. 17
82 with further references.

352See alstetcher, G.PRethinking Criminal I(@wford: Oxford Univesity Press, 1978), p. 577.
‘wrongdoing' refers to tlveime definition and absence of justificst As we will sélow, in order to
comprehend the issue of putativification, it is ab important to distinguish between these two
concepts (crime defimiti and justifications).

353]f this mental element is ‘intent’; excuses (and justifications) do negate the mental element o
'negligence’. As indicated before. %88 2.2.2., footnote 29 and 8§ 3(8ig here, only the theory in
relation to crimes of intent will be discussece siernational crimes are generally crimes of Begent
e.gAmbos, K., Other Grounds for Elxiding Criminal ResponsibilityA. Cassese, P. Gaeta and
J.R.W.D. James (edhe Rome statute of the ImirGaiminal Court: A commedxdoyd University
Press, 2002)pp. 1003-1048, p. 1031 footnote 156 armh@manying text and Ambos, Bier Allgemeir
Teil des Volkerstrafrechts. Ansétze einer Do(Bediisiédungker & Humblot, 2004), p. 807-808 anc
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3.2.3 Defeasible and comprehensive rules
Fletcher distinguishes between defeasible and comprehensive rules of crimifta

Defeasible rules are rules of confession and avoidance. Thenieserafdactus re
is separated from the issue of defencdenbes are separate arguments the defer
brings forward to “circumvent the implications” of his crimin&P&amprehensive
rules on the other hand, do not use theepinof defences. Under comprehensive
of liability an actor is only liable if hiilfad the crime definition with the requireens
reathere are no justifications for Iihaviour and he can not be excéiéed.
Fletcher describes how the general trend in both common law and civil |
systems has been from defeasible to comprehensive rules oflibleiléyplains this
trend by referring to “an increasing apptieei of an obvious postulate: The crimin
law should punish only the guilty”, “those who could fairly be morally blamed fo
wrongdoing®® This concept of guilt refers to more than only the descripgive rea
mental element required by the definitioth@foffence (i.e. intention or knowledge
“For this new view of the criminal law tketdnold, the notion of “guilt” had to becor
synonymous with the broader moral meanifiguiability” or “blameworthiness” fo
wrongdoing *° As discussed in the previous chapter, however, in the common |
systems and in France, the transition is far from complete. These systems are
on a twofold structure distinguishing betvastus reasdmens rea the one hand ar
defences on the other. The fact that thgseems sometimes put the burden of pro
concerning issues of excuses on the determ#irms the suspicion that the transit
to a comprehensive system is far from complete. In systems that are based on
comprehensive rules, excuses are paet dfifthestablishing the culpability of the
defendant, which means that they fall within the presumption of innocence. Thi
that all doubts concerning issues of guilt brustsolved in favour of the defendant

354 Fletcher, G.PBasic Concepts of Crimin@lleawy ork: Oxford University Press, 1998), p. 96.
3%51bid. , p. 97.

3%6bid. , p. 97.

357 As Van der Wilt pointed out to me, however ttérgl took place on diffemt grounds: in Germany
the trend was based on the developwifeaprinciple of individual culpability (see Ch. 2) and the U
basis can be found in the prieiof presumption of innocence.

358 Fletcher, G.PBasic Concepts of Crimin@leamny ork: Oxford Universifyress, 1998), p. 99. See .
Husak, D. and A.v. Hirsch, Culpability and MistakevafibheS. Shute, J. Gaat and J. Horder (ed.),
Action and Value in Criminal(Oaiford: Clarendon Press, 1998),157-174, p. 159.

359Fletcher, G.PBasic Concepts of Crimin@lleawy ork: Oxford University Press, 1998), p. 99.
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3.2.4 Conduct rules and decision rules
The final theoretical distinction that bears discussion in relation to the basic disl

the one between conduct rules and decisiorifulebne definitions, justifications ar
excuses are decision rules; they are the toplddes and juries to decide a crimina
case. The norms underlying the crime defirand justifications are conduct rules.
They dictate how to act under certain circumessatf the factual circumstances are
specific nature, the same conduct rules &ppleryone. The crime definition refers
conduct that is prohibited. Justificatiommfgeneral exceptions to these prohibitior
For example, everyone who is under unlaitack by another person may defend
himself and, even under certain circumstaageshe attacker's life, although the b
rule is that taking another person's lifedkibited. These rules are conduct rules, v
means that the actor is required to shape his conduct accordingly. This require:
actor is aware of the relevant circumstatii¢es.defendant failed to act according t
the conduct rules, a judi@athority may decide nevertheless that the defendant ¢
not be held accountable. According to decisites, the judges or jurors decide on
culpability, the blameworthiness, of the defedtaitite defendant is not required to
have an opinion about these issues, tmeatime assessment of his behaviour is
especially assigned to the judicial authidiatgover, if a defendant is conscious of
presence of an excuse, for example the @efiekimbws that he is making a mistake
law, this knowledge is logically inconsistent with the &%dirsedefendant can no
longer properly claim the excuse, becausex#dtly a lack of awareness in this res)
that prevents the actor from behaving differently. The excuse of mistake of law
particularly encompassessiteation where the actbecausdamk of consciousness
this respect is prevented from behaving ditfgrédr, to put it differently, the rationa
of excuses is different. Conduct rulesuftiakerlying norms of the crime definition ar
justifications) require the defendant torfzalanterests and will lead him to the right
conduct. Excuses (which are decision rules)eanet as a tool for the judicial author
to prevent blameless persons, who nevesshdile not follow the conduct rules, fron
being held accountable. It is the cometiature of excuses that makes the comm

360Sed®an-Cohen, M., 'Decision Rules and Conduct Rulégcoustic Separation@miminal Law', 97(Z
Harvard Law Re\ig984), pp. 625-677.

361See alstetcher, G.PRethinking Criminal l(@wford: Oxford Univesity Press, 1978), p. 491-492.

362 As seen earlier, however, according to Roxinctitadasomeone has doubts about the lawfulnes
his intended acts does not mean that he sepgeecluded from invoking mistake of 88 £.3.2.3., 1

supra The point made here is ttia defendant will not be excused if he thought to himself: | can

commit the act becauseilllve excused because | made a mistd&e.ofustifications on the other he
indeed require awareness of the justifying circumstances.
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of the wrongful act excusable. It is netféct that you made a mistake as to the
applicability of an excuse to your sitnatat will excuse you; such mistakes are
irrelevant® A mistake as to the existence otlineat, however, may indeed exculp:
This will be a mistake of fact, extrinsic to the required intent.

Understanding mistake of law and its function as an excuse, and thus
understanding the improbability of a mistake of law negating the mental elemer
requires that one distinguishes between conduct rules and decision rules and b
wrongdoing and culpability. The definitionftéreces generally do not require a crir
intent, knowledge of unlawfulness is no definitional requirement. As Fletcher hc
“[n]Jorms are designed to guide and influence conduct. The norm itself cannot ir
condition about what should happen in the event that the norm was violated
involuntarily or by mistake. [...] The norm only includes those elements about w
actor should make a decision in seeking to conform his conduct to fe law.”

3.2.5 Analysis
To conclude, what is the relevance of the above discussed distinctions? First of

shows a criminal act consists of different elements, both an act requirement an
culpability requirement. The act requirement includes a mental element in relati
material elements. A defendant can however fulfil the act requirement without k
culpable, because issues of culpability do not negate the wrongfulness’Sf the a
Moreover, the issue of excuses only arisestdfas been established that a norm h
been violatetf?

Secondly, justifications contain conduct rules. They require awareness ¢
underlying norm. Crime definitions andfjaeations have underlying norms; the nor
underlying a crime definition containsahitition, the violation of which may be
justified by the norm underlying a justificatLike crime definitions, the underlying
norms of justifications have an objecive a subjective side. The norms underlyin
justifications, including their objective and subjective side, are different than the

363See alganbos, K.Der Allgemeine Teil des Volkerstrafrechts. Anséatze einenBedimaiisieckag &
Humblot, 2004), p. 820-821 (holding that in this re@@ettiding mistake of las to the applicability ¢
an excuse) article 32(2) first serg@orresponds to tienal approaches).

364 Fletcher, G.PRethinking Criminal [(@xford: Oxford University Press, 1978), p. 734.

365|bid. p. 734.

366 bid. p. 735.
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underlying crime definitions. Some camitaw sources seem to overlook this
distinctior®®

Thirdly, the distinction between the crime definition on the one hand and
justifications and excuses on the other isargléor the burden of proof. All elemen
of the crime definition require proof. Elemaitgistification and excuse need to be
brought forward and substantiated by thendef&; the absence of which again rec
proof beyond reasonable doifbt.

Finally, the distinction between justification and excuse is relevant to the
determination of the individual responsibilitgasficipants in the crime. Justificatiol
negate the wrongfulness of the conduct; abtiee perpetrators or participants is
responsible, since there is no wrongful act. Excuses on the other hand are per:
one perpetrator is excused, his excuse it negate the culpability of the other
participants.

3.30THER ISSUES

3.3.1 Criminal intent
If a mistake of law is related to the reduinental element, than ‘intent’ is always

negated by the mistake and ‘negligenceyinagdted if the mistake was reasonab
unavoidable. So, if the perpetrator can not be convicted for having acted intent
because he made an unreasonable mistatam still be convicted for the negligent
version of the crime. That is, if thisrsuch a negligent variant of the c#ffia.
international criminal law, as article 3b@1CC Statute provides, the default ment
element is that of intent and knowledgerdlare generally no international crimes
negligence, with the exception of comnmmasponsibility under article 28 of the ICC
Statute’° One of the theoretical issues to beistlish the next chapter is whether tt
mental element required for international crimes includes a criminal intent.

367See e.g. Robinson, P Eriminal Law Defe(SesPaul, Minnesota: Weablishing Co., 1984), §184
p. 398 en §184(e), p. 412 (the (stigd requirements of justificat are linked to the subjective
requirements of the crime definition).

368 See e.g. May, Rriminal Evideicendon: Sweet & Maxwell, 1999)53; and Fletcher, G.Basic
Concepts of CriminaNaw York: Oxford Univeity Press, 1998), p. 94-97+108.

369See e.gletcher, G.PBasic Concepts of Criming@ll&avy ork: Oxford University Press, 1998), p.
370See aldanbos, K., Other Grounds for Elxiding Criminal ResponsibilityA. Cassese, P. Gaeta a
J.R.W.D. James (edhe Rome statute of the Imi@rGaiminal Court: A commeDxdoyd University
Press, 2002)pp. 1003-1048, p. 1031 and Fletcher, ThE.Grammar of Calriaw. American,
Comparative, and Interaatlume one: Found@ensyork: Oxford University Press, 2007), p. 10
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The comparative law study contained in Chapter 2 indicates that in domu
systems criminal intent is generally not req{firsalintent to break the law is not ar
element of wrongdoing. If it were, irgvcase proof of such an intent would be
required, and all mistakes would bar a firedingongdoing. It is therefore only in ve
exceptional situations that the legislature provides for such a criminal intent
requirement’? Since these are exceptional prowssio a system that only grants
exculpatory effect to a mistake of law thgates the required intent, the scope of tl
defence is therefore limited to the minimum. The twofold systems are bound to
negate-mental-element-requirement, becayskadthk the theoretical advantages of
threefold system that is basedJoinechtsbetsairas a requirement for criminal
responsibility outside the required mental element. This is one of the distinctive
of the threefold system that proves its benefits over the twofold approach. The
Unrechtsbetsairas a separate requirement of culpalilict confirms or even justif
the general rule that no criminal intent needs to be gfd&earavoidable mistake ab
the wrongfulness of the intentionally commétetdvill not relieve the actor of liabilit
proof of criminal intent would be supertisoOne could also say that recognizing
unavoidable mistake of law as an excusg @ variance with the general rule that |
criminal intent is required. The issue ofinehtonduct, of wrongdoing, is separate:
from the issue of the culpability of the déémt and this allows for a more precise
reproach: if the crime is one of intent,ré@roach toward the defendant is that he
intentionally committed the prohibited ace ®sue of his blameworthiness does n
negate this finding of wrongdoing. It contaisgparate reproach, namely that he a

in a cuplable way when he could have behaved differently.

3.3.2 Putative justifications
Ambos also demonstrates the relevantteeafistinction between wrongfulness anc

culpability by discussing the situation evttex defendant made a mistake about thi
factual elements of a justification, asdn of so-called ‘putative justificatféhAn

371For the lack of such a requirement in Anglo-American law see also Sliedidgt, Eimjnal
Responsibility of Individuals faondahtnternational HumanitarighheaWague: TMC Asser Press,
2003), p. 232. (she calls this neuteaition and refers to §2.02(9) MPC).

372The ICC Statute arguably only provides irpongsion for a criminal intent requiremena 6.2.2.1
infra

373See algan the application of this ruleDuatch threefold system, Hullu, Miaterieel Strafrecht
(Deventer: Kluwer, 2006), p. 345.

374 Ambos, K., 'Towards a Unisat System of Crime: Comments on George FleGhansnar of
Criminal Lan28(6)Cardozo Law Rey2807), pp. 2647-2673, p. 2661-2664.
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example of putative justification is when the defendant seriously injures someo
mistaken belief that he acts in self-defence against an unlawful attack. He think
example that the person is approachinguitima knife, but in fact this person is
holding a harmless shiny object. As Ambos holds, the key to the right solution |
distinction between wrongfulness and culpabitisydefendant’s act can not objecti
be justified, because he was in facumaér attack. His act remains wrongful. His
reasonable belief in the presence of a faog gight to self-defence, however, exclt
his culpability. Ambos suggests that because putative justification lies somewh
between real justification and real extiusenost convincing solution is to treat
putative justification as lack of int8hall depends of course on your definition of
intent. Ambos argues that a putatively justified actor, like an actor who lacks int
“the subjective element of wrongfulness (cming both the existea of the elements
of the offence and the lacking of all elements of the justificifié®hoted earlier,
however, the subjective elements of wrorggaloonsist of both the subjective eler
of the crime definition and tabjective element of the justfion, and these eleme
may differ, at least as to their object.t€réf suggests, in relation to Article 32 IIC
Statute, to treat a mistake @t fas to a ground for justificat as if it were a mistake
fact, although this mistake does notteety@ mental element required by the crime
definition®”’

This brings to light the relevant distinction, namely the distinction betwee
mistakes that negate the required intent and mistakes that do not. Both putative
justifications and mistakes of law genetalhot negate the required intent. This m
that, in order to exculpate the defendant, these mistakes (of fact and law) must
reasonable. Mistakes of fact as to a grofundtification should not be treated as
negating the required intent, because they do not negate the wrongdoing.

375|hid. p. 2662See alRoxin, C.Strafrecht Allgemeiner teil, Bamttllagaen, der Aufbau der Verbrecl
(Munchen: C.H. Beck, 2006), p. 629, § (Whidre he argu@sfavour of thesingeschréakten Schuldthe
See alscsimilar proposal byBinson: Robinson, P.KCriminal Law DefeSesPaul, Minnesota: Wes
Publishing Co., 1984), §184(a), p. 398 and §184(e), p. 412.

376 Ambos, K., 'Towards a Unigal System of Crime: Comments on George Flet@hamsnar of
Criminal Lan28(6)Cardozo Law Re{2887), pp. 2647-2673, p. 2662. Atheam place Ambos describe
how he favours this approach becausker the ICC provisions (artt. 30 and 32) it is the only way t
account of putative justifications; thistake of fact does not negateréquired intent, as formulated
art. 30, but it is a relevanistake nevertheless. Ambos[€r, Allgemeine Teil des Volkerstrafrechts.
einer DogmatisidiBeiin: Duncker & Humblot, 2004), p. 809-810.

37 Triffterer, O., Article 32: Mistake of Law, in O. Triffterer @djymentary on the Rome Statute o
International Criminal Courtveissélotes, Article by évtiohehen: C.H. Beck oHG, 20G&), 895-914,
p. 901.
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Ambos' example of putative justif@atconcerns a mistake about the factu:
elements of a justification. There is alsctke of law version of putative justificat
which was encountered in Chapt&f [2. such a case the defendant mistakenly as
that a certain ground for justification tsxis the legal order, where in fact this
justification is not recognized, or the dedenhé mistaken in the legal scope of an
existing ground for justificati®f For example, the defendant believes that retalia
a recognized ground for justification ordbfendant thinks he can use deadly forci
protect property, while in fact the legal system allows the use of lethal force onl
of warding off an attack upon persons. This situation is different from the putati
justification based on a mistake of fact.|dtter, like the required intent, relates to
elements of wrongdoing. As seen earfiewledge of unlawfulness is not an eleme
wrongdoing, but an element of culpability.tRetaustification based on mistake of

is an excuse par excellence.

3.3.3 An element of ‘unlasguin the crime definition
Some crime definitions contain an elemenintdwfulness’. The definitions of seve

international crimes in the ICC Statute, famgple, contain elements like ‘unlawful’
‘in violation of fundamentalles of international la#¥’ Does this mean that this
element is part of the required intent?

The element of ‘unlawfulness’ ia thime definition can have different
meanings. It is not necessarily the position that the fact that unlawfulness is pa
crime definition automatically means a patioutntal state is required in relation t
this element When the legislature has provided for a definitional element of
unlawfulness it is meant to limit the scope of the prohifitiarsuch cases the
prohibited conduct may be very common and, usually, lawful. The unlawfulnes:
act is the exception and is themfoentioned in the crime definiti§hAs part of the

crime definition, this element requires specific proof.

378This is a so called ‘indirect mistake of aw@nzirrtuior Bestandsirrjuse& 2.3.2.3, Zupra

3719See al®oxin, C.Strafrecht Allgemeiner teil, Banttlla@en, der Aufbau der Verbre¢hemsibbre
C.H. Beck, 2006), p. 629, § 14 H.

380See e.grt. 8(2)(a)(vii) (unlawful deportation)atidle 7(1)(e) (imprisonment in violation of
fundamental rules of international law).

381The Dutch scholarly debate oistissue is illuminating; hence,ibhmerous references to Dutch
authors in this paragraph.

382Veen, T.W.v., 'FacetéderrechtelijkheidNederlands Juriste(9d@), pp. 466-469, p. 467.
383Koopmans, F.A.Het beslissingsmodel van 348BB0edwer: Kluwer, 2007), p. 90-91; Kelk, C.,
Studieboek Materieel Sti@imahiter: Kluwer, 2005), p. 125.
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In some very exceptional cases thergstjintent covers this element of
unlawfulness; here the norm is only, and specifically, violated if the perpetrator
with the intent to violate the law. In all otta@ses, knowledge of violating the law i:
part of the norm itself; i irrelevant to the proof that the act was wrongful. The
problem is how to establish whether the element of unlawfulness is covered by
required. One can search for the purposieedegislator, or more generally for the
rationale of the prohibiticft. If unlawfulness is part ofefcrime definition this eleme
is linked to the rationale, thgpizititof the offencé®One solution to this problem
appears in Chapter 2. Roxin demonstrated that the required intent will be nega
the social significance of a normativeeriéican not be understood without legal
knowledge. When, however, the normative element is equal to, or constitutes,
wrongfulness of the act concerned, a neistako this element will not negate the
required intent, but will constitute a mistaklaw. If such a mistake negated the
required intent, this would lead to the unelésesult that the (mistaken) belief of t
defendant would determine the wrongfulness of tf& act.

As noted earlier, criminal intent is galhenot required. This means that the
element of unlawfulness is almost alwag<alled ‘objective’ element. The elemet
objective to such an extent that it is dethétom the mental element. No proof is
required as to the mental state of the perpetratelation to this objective element.
is exactly with regard to these elemeatshhb issue of culpability and mistake of le
may aris&’ Moreover, allowing the defencenigtake of law in respect of these
objective elements only confirms the jusiifiabf the general rule that no criminal

intent is required for the finding that a legal norm has been Vi8lated.

3.3.4 The principle of legality
The principle of legality provides a reatdiion on the scope of the mistake of law

defence where crime definitions are coecetA crime is only punishable if any
reasonable person can foresee the act willinesthinal responsibility, even if that

384Kelk, C.Studieboek Materieel Sti@ieaahtter: Kluwer, 2005), p. 199.

385]bid. p. 129-130.

386 Roxin, C.Strafrecht Allgemeiner teil, Bamlagen, der Aufbau der Verbre¢htnmstbbre C.H.
Beck, 2006), p. 489, Rn. 105.

387See alstullu, J.d.Materieel strafréiddventer: Kluwer, 2006), p. 209-210.

388See albtullu, J.d.Materieel Strafré@bventer: Kluwer, 2006), p. 386t sadeller, K.J., ‘Mistake of
Legal Element, the Common Law, and Article 32 of the Rome Staaue\ab of International Crimir
Justid@008), pp. 419-445 (who does not regard legahtdeam objective). For a discussion of his
arguments see § 4.2.2 and §62
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means one has to consult a lawyer. On the other hand, a prohibition can be asc
but if the circumstances do not permit evenperficial investigation, the defendant
perhaps not to be blamed for his mistake. This is even more apparent where ju:
are concerned. Situations in which a jugtiicatises are generally not situations tr
allow for (extensive) reflection. This is eafiesio in cases of international crimes,
which are committed in situations of aremaflict and which are likely to seriously

affect the opportunities for a participant to consult a competent lawyer.

In the prior discussion of the German Border Guard cases we encountered the
of the 'dual’ use of manifest illegality; botelation to the principle of legality and ir
relation to the principle of guilt the saereninology is used, namely the manifest
unlawfulness of the act. The German Caletely distinguish between the two issu
If there is a violation of the principlel@gality, for example criminal punishability w
not provided for by law at the time, there is no crime and the question of individ
culpability is irrelevant. If the act is phable, however, the questions of wrongfuln
and culpability are not therewditswered and issues of justification and excuse m
become relevant. If mistake of law is a relevant excuse then foreseeability unde
principle of legality can not have the same meaning as foreseeability (or avoida
under the defence of mistake of law. AsrRutied, avoidability of a mistake of law
not mean absolute avoidability, becauseiti@pbe of legality already prevents acts
from being punishable that are not, in an absolute sense, foresé&aly so.
distinction between the two concepts of forédégaunder the principle of legality &
under mistake of law, is that the first conerpompasses an objective test, i.e. wh
individual defendant subjectively thoughinew is irrelevant, and the second conc
requires a more normative assessment. Aarépiseeability under the first princir
does not automatically imply that the unlbemdture of the act was foreseen by an
individual defendant. This requires a subjective assessment, which is, on the fir
guilt, than again made objective, in the sense that the actual alhlmechtsbewul3t
must have been unavoidable or reasonable in order to exculpate the defendant
The ECHR also assessed whether theatmmvof the German Border Guard was ir
conformity with the principle of guilt. Ircfahe Court did so while assessing whett
there had been a violation of article 7 EQMfich concerns the principle of leg&fity

389Roxin, C.Strafrecht Allgemeiner teil, Bamlagen, der Aufbau der Verbre¢htmsibbre C.H.
Beck, 2006), p. 945, Rn. 8% al§32.3.2.3., 3upra
3%0Case of K.-H. W. v. Ger(@a6y), ECtHR, 22 March 2001, § 46.
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As Arnold et al. noted, thus far the assessment under this heading had always
of objective foreseeabifityIn this case, however, the Court discussed how the pr
of guilt requires that the defendant could subjectively have foreseen criminal lia
Like the German Courts, it answered this question in the affirmative. Arnold et ¢
welcome this incorporation of thenciple of guilt into article’7.lt is true that the
Court in this way acknowledged the exculpating effect of laekeohtsbewul3tsbinh
is more than can be said of the international regulation of this #éfuicthere are
strong arguments to justify keeping the two notions of foreseeability separated.
conflation creates confusion. Wikanlawful seems to be dependent on the perso
circumstances and personal capacities of timelaefeit may appear as if the law is
the same for everyone. This confusion is gxelclt may cause ‘fear’ for the defenc
mistake of law. This fear is completely figtsprecisely because mistake of law is
excuse, i.e. a personal ground for exculpation. It does not negate the abstracte:
nature of the act itself.

UnderForeseeability of the cotlvicE@HR covers both the principle of legz
and the individual guilt of the defendant. In defence of the prosecution of the bc
guard, the Court reiterates the rule of law argument made by the BVerfG; indee
of law’ state can not leave these crimes wh@ahiThis is a strong argument in favc
of prosecution but it does not say anything about foreseeability, however, let al¢
the subjective foreseeability in the individual case of, for example, the border gt
fact, the separation of the two principletegdlity and guilt, allows those in a state
observing the rule of law to express geimelighation about the cruel border policy
totalitarian state or of a former regime;farttier to do justice to the understandabl
expectations or mistakes of an individhal iwed and worked in a state not govern
by the rule of law.

3.4CONCLUSION

Under a twofold system, defences deny the wrongfulness of the act. Thus, also
negate the wrongfulness of the act even though in fact they are not concerned
wrongfulness but with the culpability ofdieéendant, i.e. the attribution of the

391Arnold, J., N. Karsten, et al., 'The German Border Guard Cases before the European Court «
Rights', 11(1Buropean Journal of CrimaaCtiaw and Criminal Jy2068), pp. 67-92, p. 85.

392|bid. p. 87.

393]bid. p. 86-87.
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wrongful conduct to the defendant. Undemreefold system, mistake of law does n
negate the wrongfulness of the act. Alleigpertaining to the culpability of the
defendant concern blameworthiness; theisswhether the mistaken actor can be
excused for having made the mistake. Under a threefold system only unavoidal
mistakes are not blameworthy. Under a twef@t&ém, admitting a mistake of law w
almost appear to let the (mistaken) defendant determine the law. This ‘problem
appearances’ does not arise under theftid system that distinguishes between
justification and excuse, betwegongdoing and attribution.

Mistake of law is almost by definition an excuse, expressly because crim
is not required. Criminal intent is not required because it would be impossible tc
specifically prove that the defendant intended to break the law, and proof of leg
knowledge can never be a requirement, bebansenly lawyers, or those proved tc
have a specific knowledge of the relevant law, can commit crimes. But the mos
convincing argument as to why criminal intent is not required is that, if it were, ¢
of law, even an unreasonable one, would negate the wrongfulness of the condt

That criminal intent is not required does not imply that mistakes of law ar
irrelevant per se. As we saw in Chapter 2, the German threefold structure adop
presumption obnrechtsbetsainvhen the defendant has fulfilled the elements of &
crime definition. This presumption is rebugtalbithe defendant acted under mistak
law, meaning that he lacked awareness of the wrongfulness of his conduct, anc
mistake was unavoidable, he is not culpable.

The distinction between decision rules and conduct rules turns out to be
in defining mistake of law. & ktatutory prohibition, or tleeime definition, is a decisi
rule; it guides the judges or jurors on how to value the defendant’s conduct. The
rule is the underlying substantive northefprohibition or of justificatory norms.
Mistake of law is ignorance of, or a misaakte, the underlying substantive norm.

Mistake of law is an excuse. The relevant question in case of a mistaken
defendant is whether or not he could leeéded the mistake, because then he co
have avoided committing the wrongful actlagher says it: "If we leave aside the
issue of intention, the primary normative question in assessing accountability is
the actor could fairly have been expected to avoid committing the wrongful act.
single recurrent question unites the isstigaamfince as to excessive risk-taking, d
insanity and mistake of lai."

394 Fletcher, G.PRethinking Criminal I(@xford: Oxford University Press, 1978), p. 496.
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The advantageous implications of theetmld system have been discussed. The

distinctions applied in this system justify the general rule that no criminal intent
required and allow for a more precise determination of the perpetrator's culpabi
thus of the reproach that befalls hiretéHer has noted how the threefold mode of
analysis is gaining growing support among North American lawyers and this "sy
not a German doctrine, any more than Einstein's theory of relativity represents .

(or Swiss or American) science of phySics".

395 Fletcher, G.PThe Grammar of Criminal Law. Amerigamatamand International, Volume one:
Foundatio(idew York: Oxford University Press, 2007) p. 54-55.
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CHAPTER 4 THE THEORY OF MISTAKE OF LAW IN
INTERNATIONAL CRIMINAL LAW

4.1INTRODUCTION

Chapter 2 reflected on mistake of law in national law systems. This chapter giv
theoretical account of mistake of law inf@tgonal criminal law. The chapter discu
Articles 32 and 33 of the ICC Statute, thieciidification of mistake of law as a gro
for excluding criminal responsibility ia thistory of international criminal ff#hese
provisions could mark an important stefhnéndevelopment of the general part of
international criminal 1 Article 32(2) refers to the general pringjplerantia legis
excusdagnorance of the law is no excuseclar82 (2) also indicates the possible
exceptions to this principle, namely whemtlstake of law negates the mental elel
required or as provided for in Article B8icle 33 provides that acting on superior
orders does not relieve a person from calhn@sponsibility unless he was under a
obligation to obey, he did not know thdesrto be unlawful and the order was not
manifestly unlawful. This article camdaal in the light of the fact that many
international crimes are committed incitretext of the military organization. A
subordinate may find himself confronted withdilemma of incurring responsibility
disobeying superior orders or incurringaesibility for crimes committed in obedie
to superior orders. It is argued that the reality of the battlefield requires a specii
to be available to the subordinate faced with this difgfma.

Articles 32 and 33, being the resulteztir negotiations, have the character
compromise. A discussion in this chapter dhtpécations of these articles shows -
the general part of international criminal law is still in need of further theoretical

396The ICC predecessdthe International Military Tribunalyiémberg), The International Military
Tribunal for the Far East (Tokyo), The Internati@nahinal Tribunal for thEormer Yugoslavia and tl
International Criminal Tribunal for Rwanda)nditiprovide for a provision on mistake of law and
regulated the defense of superior orderdyreere ground for mitigation of punishment.

397 Sliedregt, E.vThe Criminal Responsibifitivafiuals for Violatioherhational HumanitarianThey
Hague: TMC Asser Press, 2003), p. 315.

39%8See alflmid. , p. 339 andRobinson, P.HCriminal Law DefeSesPaul, Minnesota: West Publishir
Co., 1984), § 185, p. 421 (where he refers to ly difjatent rationale, cofning duress and mistake
law: "Specifically, if an order is unlawful becademénds unjustified condaad if that order preclud
the independent exercise of judgment as to thstifiefiaspect of the conduct commanded, then tF
compulsion inherent in military orders, compels anigi§pbroad mistake excuse when such an un
military order is ratakenly obeyed").
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development? In the previous chapter there is a theorisation of the problem of n
of law. As seen, central to this theodsas the distinction between justification anc
excuse, between wrongfulness and attribution and between conduct rules and
rules. The paramount importance of thesiclisins reappears in the second sectic
this chapter on the ‘negate mental elemguireenent’ in Article 32(2). In the third
section there is a discussion in reference to Article 33 on superior orders. In the
section the issue of how to incorporate a maneipled approach to mistake of law
international criminal law is addressed.pFimisipled approach recognises the char
of this defence as an excuse, reguariresponsibility assessment based on the
perpetrator’s culpability or blameworthiness.

4.2ARTICLE 32(2) MISTAKE OF LAW

4.2.1 Article 32 Mistake
Article 32 of the ICC Statute provides:

Mistake of fact or mistake of law

1. A mistake of fact shall be a ground fatweding criminal responsibility only if it

negates the mental element required by the crime.

2. A mistake of law as to whether a particular type of conduct is a crime within
jurisdiction of the Court shall not be a gbtor excluding criminal responsibilit
A mistake of law may, however, be a gréamekcluding criminal responsibility

negates the mental element required by such a crime, or as provided for in

Article 32 provides both for a rule on akstof fact and a rule on mistake of law.

Article 32(1) provides that, as in most national legal s{/8&mistake of fact which
negates the required mental element @iadyfor excluding criminal responsibility.
This provision, although perhaps redundant because already on the basis of Ar
ICC Statute there can be no criminal redipiitysif the defendant lacks the required

399 Ambos, K., 'Remarks on the General &fdriternational Criminal Law'Jdurnal of International
Criminal Just{2606), pp. 660-673, p. 661-662; Ambo#tkrnationales StrafMihthen: C.H. Beck,
2008) p. 126.

400Cassese, Anternational Criminal (@wford: Oxford University Press, 2008), p. 290.
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mens rea, is uncontested. This is different with regard to the provision on mista

| aW401

The first sentence of Article 32(2), ostakie of law, could be regarded as
referring to the general princifgaorantia legis non exgnseince of the law is no
excusé® Applicability of this principle in international criminal law is often based
fact that international crimes are of such & grawre that the unlawful character m
be obvious to everyone. Arguments are oftermadde along the lines of the distinc
between crimasalum in aadmala prohibitalnternational crimes are then generall
characterised aglum in;gee. that everyone knows the underlying norms and wh
these are violated. Ambos, however, holds that, especially among war crimes,
alsomala prohibéad that the principle of individual guilt requires a limitation of o
least a flexible approach towardiginerantia legis non exda&4Moreover, the
existence of justificatory grounds for otherwise unlawful conduct are less likely
cleat®than the crime definition itself and here an exceptionigntirantia legis non
excusatlle seems especially warranted. The second sentence of Article 32(2) in
available exceptions, that is, when a mistdéke negates the mental element requi
or as provided for in Article 33, the mistake is a ground for excluding criminal
responsibility.

401 Triffterer, O., Article 32: Mistake of Law, in O. Triffterer @dmjmentary on the Rome Statute o
International Criminal Courtveissélotes, Article by @vtiohehen: C.H. Beck oHG, 2048), 895-914,
p. 900.

402See alSthiedregt, E.vT,he Criminal Responsibility of Individodsidos of International Humanitari
(The Hague: TMC Aser Press, 2003),308 and Cassese, IAternational Criminal (@wford: Oxford
University Press, 2008), p. 294. phiigiple is an outmoded dogma adicg to FletcheiFletcher, G.P.
Basic Concepts of Crimin@lleamvy ork: Oxford University Press, 1998)54put se@assese, A.,
International Criminal (@wford: Oxford University Press, 20@8)294 (holding that this principle
reflects customary law). This sentence alsoteefeesirrelevance of magies of procedural laee
Scaliotti, M., 'Defences before liiternational Criminal Court: Sulmstee grounds for excluding crimi
responsibility - Part 2'|i&ernational Criminal Law R20@%y, pp. 1-46, p. Bee alJuiffterer, O.,
Article 32: Mistake of Law, in O. Triffterer (€€iojnmentary on the RomeoStatutsternational Crimir
Court: Observers' Notes, Article Gyiantitien: C.H. Beck oHG, 2008), 895-914, p. 906, § 32; Amk
K., Der Allgemeine Teil des Volkerstrafrechts. Ansétze einerBedimaiisieckag& Humblot, 2004),
817. In this respect the provision is not problematiational systems too this type of mistake of la
always irrelevant, see Ch. 2 asup8a

403 Ambos, K.Der Allgemeine Teil des Volleaistsafhnsatze einer DogmaBselinn@uncker &
Humblot, 2004), p. 817-818.

4041pid. p. 817-818.

405\\ise, E.M., 'Commentary on Parts 2 and 3 of tiph&u Intersessional Draft: General Principles
Criminal Law', 13bNouvelles Etudes P&m29&3, pp. 43-53, p. 52.
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4.2.2 Negate the mental element
The requirement that the mistake should negate the required mental element il

exculpate the perpetrator has been subjeuatcth criticism. This requirement, on tr
one hand, makes the article actually rediibeécause on the basis of article 30 the
can be no criminal responsibility unless theds committed with the required mel
element? On the other hand, the ‘negate mental element-requirement’ restricts
‘mistake of law defence’ to an absolute minimum, for the article thus fails to rec
mistakes not covered by the mental eleonigerion, like mistakes about norms of

justification or mistakes about the prohibition as*8Uahrequiring a mistake of law
negate the mental element, which essefa@lles on facts, Article 32(2) leaves lit
room for mistake of law to exclude criminal responsiffilitis helpful to once more
refer to the the statement by JeschecK'fipatruth, mistake of law is not concerne
with the elements of crime, but rather Withunlawfulness of the conduct in a give

situation.*®

As will now be demonstrated, the ‘negateahel@ment requirement’ in article 32,
in conjunction with article 30, reveals that the structure of crimes in the ICC sta
based on a “twofold system along the lines of the Anglo-American actus reus/n
versus defences dichotomif.”

In Article the drafters of the ICC Stath#e provided for a default rule on t
mental element required for criminal respoitg for international crimes. The articl

provides:

406Eser, A., Mental Elements - Mistake of fact asthkdi of Law, in A. CaseeP. Gaeta and J.R.W.|
James (edJThe Rome statute of the Int@r@aiioinal Court: A comm@didoyd: Oxford University
Press, 2002)pp. 889-948, p. 891-892. WerleV@lkerstrafre¢htibingen: Mohr Siebeck, 2003), p. :
407See alganbos, K.Der Allgemeine Teil des Volkerstrafrechts. Ansétze einer(Bedimaiisieckag§
Humblot, 2004), p. 817-819.

408Eser, A., Mental Elements - Mistake of fact asthkdi of Law, in A. CasseP. Gaeta and J.R.W.|
James (edThe Rome statute of the Int@rGaiioinal Court: A comméidoyd: Oxford University
Press, 2002)pp. 889-948, p. 934-935.

409 Jescheck, H.H., 'The General é¥piles of International Crimirlzaw Set Out in Nuremberg, as
Mirrored in the ICC Statute', 2fburnal of International Crimina(20gticep. 38-55, p. 47. In Chapt
this premise, that mistaddelaw generally does not negate thaahelement, will be validated by an
investigation into the mental element requiremeritddanational crimes in the crime definitions in
ICC Statute and the Elements of Crimes.

410 Ambos, K., 'Remarks on the General &fdriternational Criminal Law'Jdurnal of International
Criminal Just{2606), pp. 660-673, p. 664-665.
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Article 30 - Mental element

1. Unless otherwise provided, a person shall be criminally responsible and lia
punishment for a crime within the jurisdiction of he Court only if the materia
elements are committed with intent and knowledge.

2. For the purpose of this article, a person has intent where:

a. Inrelation to conduct, that person means to engage in the conduct;
b. Inrelation to a consequence, that person means to cause that cons
or is aware that it will occur in the ordinary course of events.

3. For the purposes of this article, “knowledge” means awareness that a circu
exists or a consequence will occurarotdinary course of events. “Know” and

“knowingly” shall be construed accordingly.

This article, like Articles 32 and 33 nis\weelty; for the first time in the history of
international criminal law the mental element as a general requirement of indiv
criminal responsibility has been codffeditticle 30 defines the ‘mental element’ a
some degree of awareness of the matedefinitional elements of the offefiCe.
Material elements refers to the positive definitional elements éFeksnembos
points out ‘'material elements' could also have referred to 'substantive' and not
'‘procedural’ elements, but on the basis of #ftrdy history and the fact that article
refers to the conduct, consequences and circumstances, 'material elements' m
understood as part of thetus retise objective elements of the crime defirfitidrhe
required mental element does not, atheagxplicitly, include an element of
unlawfulness dynrechtsbetsaift’® In chapter 2 we saw that in Anglo-American la

411\Werle, G. and F. Jessberger, "Unless otherwigdedhoArticle 30 of the ICC Statute and the Me
Element of Crimes under International Criminal Lal@ufhal of International Crimina(2D@gicep. 3!
55, p. 35.

412|pid. , p. 38.

413Eser, A., Mental Elements - Mistake of fact asthkéi of Law, in A. CaseeP. Gaeta and J.R.W.|
James (edJThe Rome statute of the Ini@r@aiioinal Court: A commé@didoyd: Oxford University
Press, 2002)pp. 889-948, p. 909-98&e alStiedregt, E.vI,he Criminal Respotsitfilindividuals for
Violations of International Humanitari@medtague: TMC Asser Press, 2003), p. 56-57 and 307
Ambos, K.Der Allgemeine Teil des Vdlkerstrafrechts. Anséatze einer Bedimaiisieckag& Humblo
2004), p. 764+809.

414 Ambos, K.Der Allgemeine Teil des Volleaistsafhnsatze einer DogmaBselinn®uncker &
Humblot, 2004), p. 762-764.

415]bid. , p. 759-760 and 806-807. Werle/@kerstrafre€hitibingen: Mohr Siebeck, 2003), p. 368.
alscAmbos, K., Other Grounds for Elding Criminal ResponsibilityA. Cassese, P. Gaeta and
J.R.W.D. James (edhe Rome statute of the Im&rGaiminal Court: A commeDxdoyd University
Press, 2002)pp. 1003-1048, p. 1042. Aved furttp.3.2.2 and § 2.3.2.5.
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too, Unrechtsbetsairns not a independent requirementcriminal responsibility; it is
therefore also not explicitly recognized as part of the required mentaf€lement.

Some authors welcome article 30 as an establishment in international criminal |
principle of individual culpability. They refer to the general pramtipgenon facit reu
nisi mens sit¥émn order to hold a person criminally liable, that person should ha:
sufficiently been aware of what he wagydaid of the consequences of his actibns
Criminal responsibility on the basis of strict liability should be rejected. This is a
recognized principle, in domestic dsagen international criminal law systétwserle
and Jessberger refer, in relation to this,goittie following statement of the ICTY i
the Mucic trial judgement: “It is apparent that it is a general principle of law that
establishment of criminal culpability requires an analysis of two aspects. The fir
may be termed the actus reus — the physical act necessary for the offence... Tt
aspect ... relates to the necessary mental element, or nf8hs rea.”

However, as Jescheck argues, “[a]ccdodihg principle of culpability — if we
take it to mean more than the requirement of [descfftivehs rea in Anglo-
American law — means and measurgsro$hment must be based on a court’s
conviction that the defendant is personally reproachable for the crime he or she
committed.*”? Under the principle of culpability in this sense, that is the general
principlenullem crimen sine ctitp&nal punishment requires the blameworthiness
actor. | therefore do not agree with Piragbfh holds that article 30 deals with “the

416Seg 2.2 and Ambos, KDer Aligemeine Teil des Volleistsafinséatze einer Dogma(izeelinng
Duncker & Humblot, 2004), p. 759.

417 An act does not make a person guilty of a crifessithe person’s mind be also guilty (Translatit
Piragoff) Piragoff, D.K., Article 30: Mental Element, in O. TrifftererGethmentary on the Rome St
the International Criminal Cinservers'Notes, Article byBatlele-Baden: Nomos Verslagsgesellschi
1999)pp. 527-535, footnote 9, at p. F¥e al®obinson, D., 'Defining 'ftnes Against Humanity" at
the Rome Conference', 93l American Journal of Internatigh8PBawpp. 43-57, p. KZitical
Ambos, K.Der Allgemeine Teil des Volkerstrafrechts. Anséatze einerBexdimaiisieckeg& Humblot
2004), p. 759.

418\Werle, G. and F. Jessberger, "Unless otherwigdedhorticle 30 of the ICC Statute and the Mer
Element of Crimes under International Criminal Lal@ufhal of International Crimina(2Dggicep. 35
55, p. 36.

419 Ambos, K., 'Amicu€uriae Brief, ECCC, Criminal C&#e No. 001/18-07-2007-ECCC/OCIJ (PT(
02), 27 October 2008', (2008), pp. 15ebfdtes 64-66 and accompanying text.

420\Werle, G. and F. Jessberger, "Unless otherwiggedhorticle 30 of the ICC Statute and the Mer
Element of Crimes under International Criminal Lal@uhal of International Crimina(2D88icep. 35
55, p. 36.

421 My insertion; on this term see Fletcher, Bd3ic Concepts of Crimin@Mé&amvy ork: Oxford
University Press, 1998)9p; see also § 3.8upra

422 Jescheck, H.H., 'The General ¢iplles of International Crimirlzdw Set Out in Nuremberg, as
Mirrored in the ICC Statute', 2¢burnal of International Crimina(208#ticep. 38-55, p. 44.
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issue of moral culpabilit{?®On the contrary, article 30, headed ‘mental element’,
concerns only the requirementr@ns rea understood in Anglo-American ¥wot

the moral culpability or blameworthiness oflédfendant. The principle of guilt, in th
sense of a moral meaning of culpability, is, however, a fundamental principle of

international criminal 1.

On the basis of article 30 it is argued tie ‘negate mental element requirement’ ii
article 32(2) sentence 2, must be interpasteshjuiring the mistake of law to negate
awareness of the definitional or physical eteroktihe offence. In fact, if it were not
for article 30, it could have been arguedrtiettal element’ in article 32 comprises
broader meaning afens rgacludingJnrechtsbetsainconsciousness of wrongdoing
However, this broad interpretation seems unliielce the drafters, as in common |
do not seem to distinguish between intentamdchtsbetsaif®® Moreover, a
restrictive interpretation of 'mental element' to mean only 'intent' entails the very
scope of mistake of law that the drafters most likely intended to profAte for.
Once more, the ‘negate mental element requirement’ in article 32, read i
conjunction with article 30, reveals that thetstri of crimes in the ICC statute is bi
on a twofold structur&® As observed in Chapters 2 and 3, one of the main
consequences of a twofold structure of crisnist it does not separate the issue ¢
intent from the issue dfnrechtsbetsainit does not allow for a true weighing of the
defendant’s culpability or blameworthiness in making a mistake of law.

Criticism of article 32 is mainly diegcagainst this ‘negate mental element-
requirement’, because knowledge of unlawfuiedardly ever part of the definition:

423pjragoff, D.K., Article 30: Mental Element, in O. Triffterer @omymentary on theeFBiatute of the
International Criminal Courtveisidotes, Article by éB@cien-Baden: Nomos Verslagsgesellschaft,
1999)pp. 527-535, p. 528.

424This does not includénrechtbetaginknowledge of wrajfulness, see § 2pra

425See alganbos, K., Some Preliminary Reflections on the Mens Rea Requirements of the Crim
ICC Statute and of the Element£aines, in L.C.e.a. Vohrah (edan's Inhumanity to dre Hague:
Kluwer Law International, 2008p. 11-40, p. 17 (note 20: IMT “arfehe most important [legal
principles]... is that criminaliljis personal”) and Ambos, K., Otltg&rounds for Excluding Criminal
Responsibility, in A. Casses&deta and J.R.W.Dames (edJhe Rome statute of the International
Court: A commeni@rford University Press, 2003)d, 1003-1048, p. 1045; Eser, A., Mental Eleme
Mistake of fact and Mistake of Law, ilCAssese, P. Gaeta and J.R.W.D. JameBhe®pme statute (
International Criminal Court: A com(@ativady Oxford University Press, 200p)l,889-948, p. 889-
890+934.

426 See alganbos, K.Der Allgemeine Teil des Volkerstrafrechts. Ansétze einerBexdimaiisieckag &
Humblot, 2004), p. 819.

427See altmd. p. 806-807.

428 Ambos, K., 'Remarks on the General &fdriternational Criminal Law'Jdurnal of International
Criminal Just{2606), pp. 660-673, p. 664-665.
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elements of an offence. Eser holdshbkat “the Rome Statute disregards growing
sensitivity to the principle of culpabilitytipalarly with regard to consciousness of
unlawfulness (as distinct from and in addition to the fact-oriented intéfition)”.
Fletcher, discussing the shortcomings of the Model Penal Code (MPC) provisio
mistake, which also requires negation of theatr@dement, gives an elaborate over
of mistakes which are erroneously not cowsréttis MPC provision. He explains th
mistake of law may negate the mental elémerase of an authoritatively defined
intent), may negate the culpability (e.g. iro€asmistake as to the legal requiremet
for justification), or may beelevant (e.g. where it relates to a mistake about a de
rule)*° Since article 32(2) also has shortcomings in that it does not contemplate
possible results of mistakes, it does not allow the judges to find doctrinally corre
just solution&**

Some authors, like Clark, try to limé timjust results of the ‘negate mental
element requirement’ by recastirgjakes of law as mistakes offa@hapter 2
showed that this is the way common lawyets tteal with any unjust results of the
requirement? Other authors try to repair the 'negaiental element' issue by sugge
that the court should read an unavoidwldst, recognized by many national law
systems, into the text of article 3% Ihese authors, referring to a similar requiren
in national legal systems, seem to base their contention that the Court could im
such an avoidability test on Article 21(#/(€his contention may not be correct, for

429Eser, A., Mental Elements - Mistake of fact asthkdi of Law, in A. CaseeP. Gaeta and J.R.W.L
James (edThe Rome statute of the Int@r@ativinal Court: A comméDidioyd: Oxford University
Press, 2002)pp. 889-948, p. 935ee alganbos, K.Der Allgemeine Teil des Volkerstrafrechts. Ans
DogmatisieriBgrlin: Duncker & Humblot, 2004), p. 819.

430Fletcher, G.PBasic Concepts of Crimingil&av ork: Oxford University Press, 1998), p. 149-16
the same shortcomings of art. 32¢8mbos, K.Der Allgemeine Teil des Volkerstrafrechts. Anséatz
DogmatisierBgrlin: Duncker & Humblot, 2004), p. 816-821.

431See aldanbos, K., 'General principles of criminal law in the Rome Stat@emibt@l Law Forum
(1999), pp. 1-32, p. 29-30.

4325e€lark, R.S., 'The Mental Element in International Criminal Law: The Rome Statute of the
International Criminal Court ancétBlements of Offenses’, 12{8)minal Law For{@2®01), pp. 291-33
p. 310. Boister criticatliscusses this “orthodox common lawlon, Boister, N., Reflections on the
relationship between the duty to edeén humanitarian law and theeaitce of a defence of mistake ¢
law in the Rome Statute of the Inggimnal Criminal Coutiy R. Burchill, N.D. Wike and J. Morris (ed.
International Conflict and Securigdagis.in Memory of Hilaire McCaritaydge: University Press,
2005)pp. 32-48, p. 39.

433Sed 2.5upra

434See.gSliedregt, E.vThe Criminal Responsibility of Individiotdsidos of International Humanitari
(The Hague: TMC Asser Pre2003), p. 316; Tréfer, O., Article 3Mistake of Lawn O. Triffterer
(ed.)Commentary on the Route &tdte International CriminaDBeartzers' Notes, Article by article
(Miinchen: C.H. Beck oHG, 2008), 895-914, p. 908; Ambos,Ber Allgemeine Teil des Volkerstra
Ansétze einer DogmatigiBeutig: Duncker & Humblot, 2004), p. 823.

435See eAynbos, K.Per Allgemeine Teil des Volkerstrafrechts. Ansatze eineBedimaiisieckag &
Humblot, 2004), p. 823.
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this article allows resort to general principles only where the others sources ar¢
The reports of the Preparatory Committdeate that the unavoidability test was
proposed, but did not make it into the fteat. This may suggest that the avoidabi
test has deliberately been left&the proposed solution of implementing it
nevertheless is, in my opinion, not vergfgaty either, for fact is, that the ‘negate
mental element-requirement’ still standsygphn unavoidability test on top of th:
‘negate mental element-requirement’ leadseteearmore unjustifiable limitation of
scope of mistake of law. Arguably, authors who suggest this solution while refe
the object and purpose of prodemyinternational crimes appear to attach greatel
to convictions than to just convictiéfidf the mental element is negated by a mist
of law, then there is no more room to require the mistake to have been reason:
unavoidable; the conclusion must already be that there is no criminal act becat
successful failure-of-proof defefiée.

Triffterer states with regard to the negaental element that if a mistake of
“negates the mental element required, the consequence is as self-evident as f
of fact. On the other side, the mere belief that certain conduct is not punishable
not fall within the jurisdiction of the Court does not concerm#terialements of
which the perpetrator has to be aware before he may buidnheeequired. As
expressed in sentence 2, ongxireptiomalsesnaysuct® an error negate this elemer
therefore, paragraph 2 also clarifiesgthatithout precisely expressing, when and
where such a consequence can be dféimrhy opinion, howevesucla mistake cai
never negate the mental element or the redunmredhtsbetsairior that matter. The
mistake these authors are referring toiised@vant mistake; mistakes about the
punishability the procedural issue of the Coyutisdiction are always irrelevant, tr

are likewise no exceptions to this rule in national criminal law systems.

436SedThe Report of the Inter-Sessional MeetimgrFt9 to 30 January held in Zutphen, the
Netherlands” (A/AC.249997/L/9/Rev.1, 1997)n Bassiouni, M.C. (edThe Statute of the Internatic
Criminal Court, A Documentary khstisiey, NY: Transnational Publishers, 1998), p. 248a2%ihcec
that this is the etedker, K.J., 'Mistake of Legal Element, the Common Law, and Article 32 of the
Statute’, ournal of International Crimina(2088icep. 419-445, p. 440.

437Here | would like to refer again to the distinathade by Kelk between the constitutional dimen:
of the principle of legality and to the legaleptain dimension; see §.2.4.1, footnote 241.

438See alsteller, K.J., 'Mistake of Legal Element, the Common Law, and Article 32 of the Rome
6 Journal of Intermafi€riminal Justg¥08), pp. 419-445, p. 441.

439 Emphasis AvV.

440 Triffterer, O., Article 32: Mistake of Law, in O. Triffterer @drjymentary on the Rome Statute ¢
International Criminal Courtverssé&lotes, Article by évtiakehen: C.H. Beck oHG, 20Q48), 895-914,
p. 900See alSzaliotti, M., 'Defences before the Intésnat Criminal Court: Substantive grounds fc
excluding criminal responsibility - Part Rifetnational Criminal Law R20@®y, pp. 1-46, p. 13-14.
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According to Triffterer “the Coumayudge that even in these cases [of
wrongful legal evaluation] a mistake oflay negate the mental element required
thus exclude responsibility, becaliserror was unavoidabf&’lt appears that this
statement is incompatible both with aéffold concept of crime and with a twofold
concept. As seen in Chapters 2 anth@eafold structure applies a threefold
responsibility assessment. Triffterer's statesaems to deny the compulsory order
these steps because, if the mental elermegfaiged, you do not even reach the thir
step. The first step is a matter of proof; does the defendant’s behaviour, includi
mental element, fall within the specific crime definition. Only if this is the case, i
are no justifications (thecend step) do you reach the issue of the defendant’s
culpability, in case of mistake of lawptireevoidability of this mistake. Triffterer's
analysis is incompatible with the twofold structure because it ignores the 'inexo
rule’, which holds that every mistaketirepthe mental element (i.e. intent or
recklessness) excludes the finding of egfulaact, not only reasonable or unavoide
mistake$?

Heller points out an interesting and potentially disturbing issue. He holds that u
current provisions, art. 32(2) and art. 3Gsdbpe of the defence of mistake of law i
opposition to the above expressed views |lgctasy wide, since most international
crimes contain legal elements. Heller dischegedifferent authors try to solve the
issue of legal elements. These authors for example refé@amtleenwertung$fehre
The defendant is only required to have been aware of the social meaning of a |
element, not of legal technicalities. Heljecteethis solution, amongst other things
because it is a typical civil law, or more precisely German, ¥6Asdpeller holds,

and as has been stated earlier in Chapters 2 and the current Chapter, article 3:
on the common law system. And, Heller contends, a solution of the problem of
elements should therefore also be sanghe common law. He holds that under

common law mistakes of legal elements (MLES) aegausbst failure- of-proof

441 Triffterer, O., Article 32: Mistake of Law, in O. Triffterer @djyimentary on the Rome Statute o
International Criminal Courtverssélotes, Article by évtiakehen: C.H. Beck oHG, 20Q4§), 895-914,
p. 908.

4421t should be noted that under the threefolceay$bo any reasonableumreasonable mistake that
negates the required intent excludes the findangrangful act. The only way to assess such a mis
more objectively is to incorpaat ‘must have known’ stand&eig 2.2.2.2, footnote 118+119 and
accompanying tegtipra

443See al82.3.2.3, Zupra

444Heller, K.J., 'Mistake of Legal Element, the Common Law, and Article 32 of the Rome Biatnt
of International Criminal J@280&), pp. 419-445, p. 439.
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defences, which means that the requirepheaasonableness can not be applied tc
mistakes about these elem&pEhis is arguably exactly where the problem lies, b
us first look at the amendments to the Statute that Heller proposes:

"First, a fourth paragraph could be added to Article 30: 'Notwithstanding paragraphs 1
material elements that contain one or more legal rules need only be committed with ne
person acts negligently with regard to a legal rule when that person knew or should ha
the definition of the rule'. That change would, as noted above, have the effect of requir
to be reasonable.

Second, Article 32 could be amended directlyifigally, sentence 2 in paragraph 2 could |
altered to read either; 1) 'A mistake of law may, however, be a ground for excluding cri
responsibility if the person neither knew nor had reason to know of the legal rule’; or 2)
mistake of law may, however, be a ground fardaxglcriminal responsibility if it negates tt

mental element required by such a crime, provided that the mistake is re&onable".”

The first solution requires knowledge of the legal definition; this solution, which
apply to all legal elements, should be rejected because then only legal experts
international crimes. The same objection applies to the second solution if 'to kn
legal rule' refers to knowledge of thd defanition of the rule. If it refers to
Unrechtsbetgainknowledge of wrongdoing, however, this solution could be supy
It is very unlikely that Hell meant to refer to this meaning, since he searches for
solution in common law, not civil law. The final proposed amendment hardly so
problem of the irreconcilability of intent and reasonableness.

In sum, the proposed solutions do not solve the complex issues of mista
law. In fact, Heller fails to discuss other retevestakes of law, such as mistake as
the prohibition as such and mistakes as tfyjogtnorms. As seen in Chapter 2, An
American law has not found a principled swiut the issue of mistake of law. Mist.
of law was generally excluded as a defence, and only because in some situatio
to unjust results, the solution was adopted to require knowledge of unlawfulnes
crime definition reads 'wilfully' or 'knowindgiiis brought about the difficult issue o
where to fit in dogmatically the sometide=sred requirement of reasonableness o
mistake; an issue that has remained unanswered in common law.

445 |bid. p. 441.
448 |bid. p. 444-445.
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True, the solution of tHearallelenwertungsetmmewnhat artificial too. It does
not truly solve the substantive problem either because, as to some legal elemel
hardly be said that the social meaning can be understood without legal Kol
solution, which purports that no criminal intent is required, is however justified k
Unrechtsbetsairis a separate elementominal responsibility. If, because of lack ¢
legal knowledge about a legal element, the defendant acted with the required ir
withoutUnrechtsbetgainand his ignorance of mistake of law was unavoidable, tt

defendant will be acquitted.

In sum, it is reasonable to conclude that, however hard we try to interpret articl¢
otherwise, in its current state it does ot fe dogmatically correct and just results
requiring the mistake to negthe mental element the tieed have only complicated,
not excluded, the means to arrive at an adequate normative account of culpabil

As Boister holds, authors who “take the subjective test for culpability ser
are dissatisfied with article 32{2ylany authors who are dissatisfied with article 3;
argue that incorporating an avoidability test into the provision will solve the mai
problems of the current codification. Assaw, this solution is however problemati
Perhaps this means that Jescheck’s call for an amendment of the provision shc
supported? Before addressing a possible solution in section 4.4, it is instructive
to the second exception to thaorantia legis non exdagabvided for in article 32(2

the defence of superior order.

4 . 3ARTICLE 33— UPERIORORDERS

4.3.1 Introduction
Weigend argues that it is unlikely thatatated’ mistake of law ever arises in

connection with the crimes enumerated in@@3tatute. He argues that it will be \

difficult “to make a court believe that somedid not and could not realize that, for

447See Ambos, KDer Allgemeine Teil des Volkerstrafrechts. Ansétze einer Badmaiisiectkeg&
Humblot, 2004), p. 813+815.

448Boister, N., Reflections on the relationship bettheatuty to educate in humanitarian law and th
absence of a defence of mistake of law in the Riatuge of the International Criminal Court, in R.
Burchill, N.D. White and J. Morris (ethjernational Conflict and Seswriyssays in Memory of Hilair
McCoubrégambridge: University Press, 2Qb)32-48, p. 41.

449 Jescheck, H.H., 'The General ¢tpilles of International Crimirlzdw Set Out in Nuremberg, as
Mirrored in the ICC Statute', 2¢burnal of International Crimina(208#ticep. 38-55, p. 47.
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example, maltreating of civilians oromeéss of war, [...] was prohibited by I&%He
notes that “the only practically conceivable exception might arise when the actt
ordered to commit an act of this kind by his military or civilian sufi&rior”.

One can dispute Weigend's assumptitmthg obvious illegal character of
international crimes, but the fact that matgynational crimes are committed in the
context of the military organiimms, makes the defence set out in article 33 of pat
relevance to the scope of the defence ohkeistf law. The defence of superior ord
acknowledges the fact that a soldierbadsiced with the dilemma of incurring
responsibility for disobeying superior ordeiacurring responsibility for committing

crimes in obedience to superior orders.

4.3.2 The provision
Article 33 provides:

Superior orders and prescription of law

1. The fact that a crime within the jurisdiction of the Court has been committed by a pe
pursuant to an order of a Government or of a superior, whether military or civilian, sha
relieve that person of criminal responsibility unless:

a) The person was under a legal obligation to obey orders of the Government or 1

superior in question;

b) The person did not know that the order was unlawful; and

¢) The order was not manifestly unlawful
2. For the purpose of this article, ordertamit genocide or crimes against humanity ar

manifestly unlawful.

The provision stipulates that in princgéng on superior orders does not relieve
person of criminal responsibility. Only whenttinee cumulative conditions of the f
paragraph are met, can acting on supederslead to an acquittal. One of the

prerequisites is that the subordinate madstake as to the lawfulness of the supe
order. The knowledge of unlawfulness reféaé paragraph (1)(b), can be inferre
from the available evidence; meaning teaguiience may justify the inference tha
defendant knew the order to be unlawful — in other words, the conclusiomthst

450\Weigend, T., 'The Harmonipatiof General Principles ofi@inal Law; The Statutes and
Jurisprudence of the ICTY, ICTR, and the ICC: An OvervieNgu&lles Etudes Péxa0ey, pp. 319-
335, p. 332.

4511bid. , p. 332.
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have knowlre order to be illegal is justifféédt could be argued, as Dinstein has, th:
the logic underlying this requiremerdlagence of personal knowledge is that of
ignorantia juris excsat

For this mistake of law to be relevant it does not have to negate the men
element as stipulated in article 32{Zhe scope of the mistake of law under article
is therefore broader than the scope of mistake of law under article 32(2); the pr
in this sense more favourable to the defeffddaticle 33 allows for the defence to
invoked for example in case of a mistakefigagbn or in case of mistake as to the
prohibition as such. Paragraph 2 of artickx8lBides the possibility of invoking the
defence of superior orders, however, when the acts ordered constitute genocid

crimes against humanity.

4.3.3 Criticism — Departure from customary international law
The fact that article 33 allows the defenf superior orders to exclude criminal

responsibility for war crimes is open to @iticIn the debate one can distinguish t
schools of thought. There are those stport Dinstein’s contention that this

provision is at variance with customary intiemrel law, which according to him trea
superior orders merely as a factual element relevant to other defences, specific
and mistake (of fact or law) and not as a defence*f&@mmversely there are those

452See al&mmermann, A., Superior Orders, in Assgae, P. Gaeta and J.R.W.D. Jame3lfedlpme
statute of the International Criminal Court: A ¢@xforcht@xford University Press, 200p)pl, 957-97<
p. 970.

453Dinstein, Y.The Defence of 'Obedienaioto®dpes' in Internationaflleiden: A.W. Sijthoff, 1965).
36-37.

454See al€yyer, R., Superior ordeand the International Criminal CoinrtR. Burchill, N.D. White and
Morris (ed.)international Conflict and Securfiigdagis.in Memory of Hilaire McCoanmtaydge:
University Press, 2008p, 49-67, p. 60 (referringdpposite view of DinsteiDjnstein, Y., Defences, i
G.K. McDonald and O. Swaak-Goldman (&dipstantive and Procedurabfsgectational Criminal L
The Experience of International and NatidiitleGeagise: Kluwer walnternational, 2000) |
Commentarypp. 369-388, p. 381).

455 Jescheck, H.H., 'The General é¥piles of International Crimirlzaw Set Out in Nuremberg, as
Mirrored in the ICC Statute', 2fburnal of International Criminal20@ticep. 38-55, p. ke alshyer,
R., Superior orders and the International Criminat,@o&. Burchill, N.DWhite and J. Morris (ed.),
International Conflict and Securigdagis.in Memory of Hilaire McCaritaydge: University Press,
2005)pp. 49-67, p. 59.

456 Dinstein, Y., Defences, in G.K. Minald and O. Swaak-Goldman (&ljstantive and Procedura
Aspects of International Criminal Lawpéfrfen& of International and Natiof@h€dtmtue: Kluwer
Law International, 2000) | Commentppy,369-388, p. 379 and DinsteinTie Defence of ‘Obedienc
Superior Orders' in Internatior(akiden: A.W. Sijthoff, 1965), p. 88e alsanbos, K. Internationales
Strafrecfiiinchen: C.H. Beck, 2008), p. 178.

97



supporting Green, who argues that ordershvare lawful on their face, and thus nc

manifestly illegal, constitute a defence & se.

Authors often support their contention theticle 33 is at variance with customary
international law by referring to the IMT Nuremberg judgement and the subseq
proceedings under Control Council Law No. 10 (CCL N&2 @8 the basis of the
statutes applicable to these proceedings superior orders was only a ground for
of punishment®® Dinstein for example holds that thée of article 11(4)(b) CCL No. 1
banning superior orders as a defence, applied whenever the defence was raise
was raised in conjunction with other defences like coercion or mistake, becaust
article is based on a doctrine of absolutetiiabiinstein holds that this may not be
but that it is the Law neverthel&8s.

Gaeta argues that, despite its nfétiticle 33 must be faulted, primarily
because it departs from customary intemedtlaw without a well-ground motivatior
This departure is even more questionable given that article 33 is basically incor
with the codification of war crimes effe¢tedugh article 8 of the Rome Statute. Hi
would it be possible to claim that the order to commit one of those crimes is not
manifestly unlawful or that submiaties cannot recognize its illegatf&inbos too
holds that article 33 should have excluded the defence in case of war crimes. Ii
opinion, the legal values protected by irtiena criminal law override the need to
maintain discipline in the military organisétfon.

457Green, L.CEssays on the modern lafotislay, New York: Transmatal Publishers, Inc., 1999),
245-282.

458 For a discussion of some of this case law see chapter 5.

459 Article 8 IMT Nuremberg, art. 6 IMTFE and art. 11(4)(b) CCL no. 10.

460 Dinstein, Y.The Defence of 'Obedienatoto®dpes' in Internationaflleiden: A.W. Sijthoff, 1965)
169 and p. 117-118 (where Dinstein explains that thes shenmevitable purpasf art. 8 IMT, but this
does not conclusively determine the issue of obettiesrders in generakémnational law. Dinstein
argues that from the standpoint of general internidaenae "think[s] that ¢ie is more merit in the
initial American proposals, which refihgestanding of a defence per sbédact of obadnce to order:
but confer upon the tribunal the right to take tlisifiio account among the other circumstances of
case within the purwvieof another defence").

461\Which are, according to her, thet fhat art. 33 excludes the possitlitinvoking superior orders ir
case of crimes against humanitygemocide. Gaeta, PhélDefence of Superi®rders: The Statute o
the International Criminal Court ues<Customary International La&lropean Journal of Internation
(1999), pp. 172-191, p. 190.

462]bid. , p. 190 But seRinstein, Y., Defences, in G.K. Mmald and O. Swaak-Goldman (ed.),
Substantive and Procedural Asferotstiohbd Criminal Law. The Experitezeational and National C
(The Hague: Kluwer Law Intational, 2000) | Commentgop, 369-388, p. 381 (arguing that even tl
statement that all crimes against humanity are stignifdawful is unjustified because "almost even
phrase of in paragraph 1 of art. 7 is definélcexplained at some length in paragraph 2".)

463 Ambos, K., 'General principles dfrinal law in the Rome Statute'Ctibninal Law For(@999), pp.
1-32, p. 31.
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Other authors, supporting Green’s aiglyselcome the codification of supel
orders as a defence and regret the articdtinction between war crimes on the on
hand and genocide and crimes against humanity on tHé& @ihenermann holds the
there is no basis in customary international law or in national law systems for tF

distinction'®®

One could argue that there is no difference in illegality between these thi
of international crimé& The distinction is basically politf€apme states thought th
soldiers would never commit crimes aghimaanity or genocide. Another argumer
against the distinction could be that war crimes are better known to soldiers tha
norms relating to crimes against humanity. It is less obvious that a soldier wouli
mistake about the wrongfulness of actstitatirsg war crimes than crimes against
humanity. Finally, Scaliotti holds that “the difficult position in which a subordinat
easily find himself cannot be overlooked. Even in the context of international cr
justice requires that the situation of submission typical for subordinates be right
weighed”® Besides, there are no reasons why the purpose of the defence, excl
criminal responsibility when the defehdaade an honest mistake about a not
manifestly unlawful order, would no lorgetegitimate in case of crimes against

humanity and genocitfé.

In this discussion, on the applicabilitthefdefence in cases of crimes agair
humanity and genocide, it should not belasiezd that these crimes require specifi
knowledge and specific intent respectively. One could argue that once these sg
mental elements are established, the plea of the defendant that he acted on su
orders is very likely to be denied orbtss of the (inferred) knowledge of the
unlawfulness of the orders or on the manifest illegality of fenicle 33(2) is simpl
redundant. But it could also, and arguablg convincingly, be concluded to the

464See egliedregt, E.vIhe Criminal Responsibility of Individiotdsidos of International Humanitari
(The Hague: TMC Asskress, 2003), p. 325-326.

465Zimmermann, A., Superior Orders, in Asdae, P. Gaeta and J.R.W.D. Jame3lfedlpme statut
the International Criminal Court: A corfhhdatdryOxford Uniersity Press, 2002pp. 957-974, p. 97:
466See al€yyer, R., Superior ordand the International Criminal CourtR. Burchill, N.D. White and
Morris (ed.)international Conflict and Securiigdags.in Memory of Hilaire Mc(arnitaydge:
University Press, 2008}, 49-67, p. 66-67.

467See alfinid.,pp. 63.

468 Scaliotti, M., 'Defences before the Internationaiinal Court: Substarg grounds for excluding
criminal responsibility - Part 1linfernational Criminal Law Rgoiely, pp. 111-172, p. 142.

469See al€byer, R., Superior ordand the International Criminal CourtR. Burchill, N.D. White and
Morris (ed.)international Conflict and Securiigdagis.in Memory of Hilaire McCoanmtaydge:
University Press, 200pp, 49-67, p. 65 (stating that if there are such reasons, these should have
indicated).

470See alfinid., pp. 65.
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contrary, i.e. that article 33(2) is hdgrbcause the issue of mental element and
culpability should be determined by a court on a case by case basis and althou
defendant is very unlikely to be succeisdfwinging forward the defence of superic
orders in these cases, it should not be excluded &priori.

McCoubrey is very persuasive in lgigraent that the provision on superior
orders in the ICC statute does not, exfpeghe exclusion provided for art. 33(2),
constitute a radical change with the Nuremberg fégadkg.other authot€ he
explains how the Nuremberg law was situation spédéficording to Wise there is r
departure from international customary law since “there is still no special defen
real ground of exculpation is the broaaherthat someone who could not reasonak
expected to know that his conduct was illegalho could not reasonably be expec
to have disobeyed an order, acts without culpaBility’such a case of unavoidable
mistake of law, the unblameworthy defendant should go unpunished. Merely m
of punishment does not do justice to tkk & culpability in case of an unavoidably
mistaken defendant. It seems that artict®@B8ctly provides for a ground for exclu
criminal responsibility. It might be disputed, though, whether article 33 allows fc
culpability test, especially since artiotitm88 not refer to the unavoidability of the
mistake and since the provision excludes tlreodein case of certain crimes entire
We will return to this issue at the end of this section.

4.3.4 Criticism — Miast illegality
Besides its alleged departure from custontemgdtional law, article 33 is criticised

the use of the ‘not manifestly unlawful-reguént’ in paragraph 1(c). When the orc
manifestly unlawful, the subordinate cannot invoke the defence of superior ordt
order to be relieved of criminal responsibBity.when is an order manifestly illegal

471|bid., pp. 65-66.

472McCoubrey, H., 'From Nuremberg to Rome:dRiest the Defence of Superior OrdersinB€rnation
and Comparative Law Qu20€rh), pp. 386-394, p. 386+389-390+393-394.

473See amongst dB@raway, C.H.B., 'Superior Orders aedrtternational Criminal Court: Justice
delivered or justcdenied’, 81(83B)ternational Review of the REIDEBPspp. 785-794, p. 788 and
Sliedregt, E.vIhe Criminal Responsibifittivafluals for Violationmgerhational HumanitarianThey
Hague: TMC Asser Press, 2003), p. 318.

474See al&Pling, B.V.AThe Law of War and the National Jurisdiction (fieiceed9A5W. Sythoff,
1961), p. 372-373.

475Wise, E.M., '"Commentary on Parts 2 and 3 of tipd&u Intersessional Draft: General Principles
Criminal Law', 13blSouvelles Etudes P€ma®83, pp. 43-53, p. 52-53. (Seraference to Wise in Ni
Theobald, C'Defences" bei Kriegsverbr&shspieleutschlands und\deugl&ich ein Beitrag zu ein
Allgemeinen Teil des Volkersifareititgy im Breisgau: Max-Planck-Institut fur auslandisches und
internationales Straftht, 1998), p. 80).
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According to Zimmermann an order is rfestly illegal, when the unlawfulness is
“obvious to a person of ordinary understanding [...]. The unlawfulness is not to
determined with regard to a specific domlesfid order; instead the true test is whe
the order was manifestly unlawful under international law: a layman with only b
knowledge of international humanitarian law should have considered the actior
unlawful and constitute a punishable crffi&.should be noted that some war crin
fall, per se, outside the scope of the defence of superior orders; for example ar
commit rape, because this is no activity relating to military duties to begin with.
Osiel strongly opposes to the ‘manifest illegality’ rule. His objections ger
concern the uncertainty of the scope of ‘manifest illegality’. The rule implicates
existence of a standard of what a reasomedsien would recognize as manifestly il
Indicators of this standard, like the clafityre legal prohibition, the moral gravity ¢
the act and the procedural irregularity of therpprove to be very inadequate as tc
establishment of the manifestness of the itfeghtin order. Osiel further convincin
demonstrates the inability of the manifest illegality rule to respond to issues of i
responsibility under totalitarian regifiieBesides, sociological and psychological
research indicates that "the behaviour dhtheidual is rarely determined principall
its ethical references”. The ICRC therefore argues "we have to make internatio
humanitarian law a judicial and political rather than a morai’fssue".

Keijzer, however, has argued that thafes illegality principle "results frorr
the superior’s authorization deriving fromgbwer of the legitimate government —
essence of authorization being that thétleghorders may be presumed [...], unle
[...] an order can under no circumstances be compatible with tféKajZer finds
that the manifest illegality principlen@eidedges the importance of hierarchy and
authorization within the military organizatté@.has argued in favour of a separate
provision on the defence of superior ordemsder to do justice to the position of
subordinates in this military hierarchy; subordinates must be able in general to
their superiors.

476 Zimmermann, A., Superior Orders, in Asgéae, P. Gaeta and J.R.W.D. Jame3liedRpme statu
the International Criminal Court: A corfhéatdryOxford Uniersity Press, 2002pp. 957-974, p. 97
477Osiel, M.JObeying Ord@&ew Brunswick, New Jerseyarigaction Publishers, 1999), p. 147-150
478 |nternational Committee of the Red Crobg, Roots of Behaviour ,i{G&aeva, Switzerland 2004)
110-111.

479K eijzer, N.The Military Duty to Qegsterdam: Vrije UniversitAmsterdam, 1977), p. 238-239.
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To conclude, as Cryer has noted, 'manifest! be interpreted as a subjective critel
in which case it would resemble the unavoidability (or reasonableness) test as |
assessment of the individual's culpabilityislfit objective criterion, however, it col
be said that it is too narrow and too broad at the sanf&flime.narrow or lenient,
because in case of a non-manifestly buttheless unlawful order, all subordinates
be exculpated. This includes subordinates who, because of their personal capa
should have known about the unlawfulness of the order. The objective test is, a
same time, too broad or harsh, since it accounts for personal capacities as little
personal incapacities. If the order is manifestly unlawful, the defence is not ava
there is no consequential assessmeng afdividual subordinates' culpability on the
basis of mistake of law.

4.3.5 Conclusion — Supeatans a separate defence?
With article 33 the ICC Statute providesémerior orders as a separate defence. -

excuse here provided for is, on the one hand, narrower and, on the other, wide
defence of mistake of law per se. It is narr@ivee it is excluded in case of crimes
against humanity and genocide. It is wider for it excuses the subordinate when
followed an unlawful order that was not featlyy unlawful, if he did not know the
order to be unlawful, regardless of whethehbeldave known the order to be
unlawful.

Keijzer argued in favour of a sefmsaiperior orders defence because the
military organization needs a hierarchicaigteuin which subordinates can rely on
lawfulness of orders from the legitimate superior autifbideyhas also argued,
however, that the limited responsibility approach as applied in the US, German:
Netherland$?should be preferred over the full responsibility approach followed i
UK and Franc&®This is because “in the latter two countries, mistake of law not
generally being admitted as a defencaisiteke of fact being no defence against ¢

charge of an offence of strict liability () &¢ a non-intentional offence (France), in

480Cryer, R., Superior orders and the Internationain@ti@ourt, in R. Burchill, N.D. White and J. M
(ed.)nternational Conflict and Securigdagw.in Memory of Hilaire McCartaydge: University Pre
2005)pp. 49-67, p. 62.

481Keijzer, N.Military Obedie(@iphen aan de Rijn: Sijthoff & Ndboff International Publishers, 197
p. 218.

482No responsibility for obeying unlawful superiorrerdeless they were manifestly unlawful, see &
Chapter 2 supra.

483 Full responsibility, not a defepes se, but may give rise to fedee on other grounds, e.g. by
negativing the mens rea: mistak#uoess, see also Chapter 2 supra.

102



cases of compliance in good faith with superior orders this may lead to unjust
decisions*®

It could be argued then, tlifed system recognizes mistake of law (and durt
an excuse, in its 'proper' meaniegentailing a culpability assessttehgn perhaps
the separate limited responsibility provisi@ase of superior orders should be
abandoned. If it is established that a subordinate who obeyed an unlawful orde
should have had) reason to doubt theulae$s of the order and had the opportunit
and means to resolve these doubts, he should be held responsible for neglectir
Both in cases of ‘isolated’ mistakewefdad in cases of superior ordersspeaialié
mistake of law the true issue is whether the defendant could have avoided mak
mistake and whether he can, thereforg, Erblamed for his committing the wrong
act. Under such a culpability assessemedéedigmation 'avoidable mistake' will foll

less readily when the defendant acted on superior orders, especially on the bat

4. 4ACONCLUDING ANALYSIS

Article 32(2) only provides for a failure-afgbrdefence. We must conclude that the
mistake of law excuse is not provided for in the Statute. This would mean that t
could apply this excuse on the basis of Articles 31(3) and 21. Olasolo sees suc
opportunity for mistakes of law as to whethgiven circumstance constitutes a grc
for justification, but not for a mistake of Eswo whether a particular type of condu
a crime within the jurisdiction of the Courchuse art. 32(2) RS expressly exclud:
as a ground for excus&But what if we could convincingly argue that the first sel
of Article 32(2) refers to mistakepodcedutalv or a mistake as to fhenishability the
act? This would then mean that the Statute does not cover, nor reject, mistakes
prohibition as such. It would be a stretch to argue this was the intention of the ¢

because, as seen in Chapter 2, in most@otam systems, mistake of law is still lo

484K eijzer, N.Military Obedie(@iphen aan de Rijn: Sijthoff & Ndboff International Publishers, 197
p. 216-217.

485 As seen in Chapter 3, it could be argued that the ICC Statute provides for neither excuse. Al
31(1)(d) seems to correct the ICTY Appeals Chamber majority decision in Bfadnicbvexcluded
duress in case of murder charges), but the statute in fact does not provide for a classical case
the excuse is understood in most k&w jurisdictions. In fact the pisiens does not even provide for
moral choice test.

486 Olasolo, H.Unlawful Attacks in Combat SituatiorthieHOmY's Case Law to the RoméL8iderie
Martinus Nijhoff Publishers, 2008), p. 245.
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at with Argus' eyes. However, this could bayadut' for the Court if it is confronted
with a credible plea of mistake as to the prohibition as such.

If Olasolo is correct, however, anddrefters expressly exabd this type of
mistake of law, adding a new provisionédSttatute will be the only solution to corr
this unjustified neglect of a fundamentalpmnent the principle of culpability. The
Statute does not cover mistake of lawngddnew provision is the only means to fi
this lacuna.

The new provision should provide for a principled approach to mistake o
recognizing the true character of this defexs an excuse. The determinative issue
then whether the mistake was unavad&s Fletcher holds "the issue of
‘unavoidability' resolves into a normative assessment about whether under the
circumstances and in the light of his petsapacities, the defendant could have b
expected to be more careful before undegake act that turned out to be illeg&l.”

Only by acknowledging the importancthefdistinction between justification and
excuse, and providing for mistake of lasadid excuse, can international criminal
lawyers be true to the principlédla poena sine,cufigaof the most fundamental

principles of criminal law. It is proposkedt the following provisional is adopted:

Article 32a
Mistake of law or mistake of fa&t

If it is concluded that the defendant acted in the mistaken belief that his conduct was Ie
that he was mistaken about a fact extrinsic to the required mental element, and if this t

unavoidable, the defendant shall not be convicted in respect of such a wrongful act.

Such a new provision would, in my opirétloyw abandoning the separate defence
superior orders. | realise that in national systems a separate defence of superic
often purports that subordinates have rtg ttuinvestigate. This marks the main

difference between the defence of superiorsoathel mistake of law. Where mistak
law, however, entails a true weighing of the individuals culpability, taking into ac
personal circumstances, (military) trainidgeduacation and the circumstances of th

487Fletcher, G.PRethinking Criminal I(@xford: Oxford University Press, 1978), p. 744.

488 Arguably it is unnecesstryprovide for a separate defence sfake of law and fadtoth mistakes,
relevant and not negating the mental element offéme®ffall under the category of excuses, requi
the mistake to have beemsonable or unavoible.

104



case, for instance, whether the subordinate had time to reflect or not, a separa
is no longer necessary to account for tliess dilemma. If, nevertheless, the defe
of superior orders is upheld, Cryer's suggestion that the manifest illegality test
33 could be interpreted as a subjectitaésembling the unavoidability or

reasonableness test, should be supportedodo, the proposed provision on mist
of law would also apply to cases abgile or crimes against humanity committed
under superior orders. Only if the mistake as to the lawfulness of the ordered a

unavoidable will the subordinate be excused.

The proposal for the new provision is Hasea statement made by Professor Wis
commenting on an early draft of the ICC &afrguably this statement says it all:
"With respect to both mistake of fact andchistake of law, the crucial question shc
be whether the accused acted in the mistaken belief that his conduct was lawft
whether the mistake was unavoidable. loase of such an unavoidable mistake, t
is no culpability" and, on principle, should be no criminal respori&ibility.

489\\ise, E.M., 'Commentary on Parts 2 and 3 of tiph&u Intersessional Draft: General Principles
Criminal Law', 13bNouvelles Etudes P€ra®&3, pp. 43-53, p. 52.
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CHAPTER 5 APPLYING THE THEORY OF MISTAKE OF LAW
— AN ANALYSIS OF (INTER )NATIONAL CASE LAW

5.1INTRODUCTION

This chapter is dedicated to an analysislected case law concerning defendants
pleaded mistake before national and internbtiomds in cases concerning internat
crimes. The main focus is on proceedings that followed the Second WtPiiid/ dar.
large extent the case law under discussion refeegeneral prerequisites for mistak
law as a defence, already explored in thgacative law and theoretical parts of this
thesis.

Complicating factors in studying theedaw, however, have been that case
where the defendant invokes, or seems taenwaistake of law often also involve o
defences like mistake of fact and actyaltative duress, necessity and self-defenc
Putative justifications can in themselvdsabed on a mistake of law. However, the
also be based on mistakes of fact.uBedhe different defences are often so
intertwined, it is difficult to filter bthe arguments and legal reasoning related
exclusively to the mistake of law defence. Another complicating factor in the an
American case law is that military triale ha judgment; the reasoning underlying -
verdict remains unknow.

Still, in the studied case law one recognizes the theory of mistake of law
superior orders; important parameters arenhvoidability or reasonableness of th:
mistake and the manifest illegality of therguporders. One can also recognize the
conclusions of the comparative law anafSieapter 2; common law jurisdictions t

to uphold thégnorantia legis non exdagathile allowing reasonable mistakes to

490 See for other sources on the history of the deténuistake of law and/or superior orders:Ambo:
K., Der Allgemeine Teil des Volkerstrafrechts. Ansétze einerBedimabsieckeg& Humblot, 2004);
Cassese, Anternational Criminal (@wford: Oxford UniversitiPress Inc., 2003); Dinstein, The
Defence of 'Obedience to Superior Orders' in Intérpatemah MawSijthhf1965); Osiel, M.Dpeying
OrderéNew Brunswick, New Jers€sansaction Publishers, 1999); \&geS., The Mistake of Law
Defense in International CriraliLaw, in S. Yee (edrternational Crime and Puni€Dxierd: University
Press of America, Inc., 20Q8), 59-99; Lippman, M.Rdumanitarian Law: The Development and S
of the Superior Orders Defense ', @&)n State International Law(Rediwpp. 153-251; Cassese, /
(ed.),The Oxford Companion to International Crim{i@afdist@gford University Press, 2009). For ¢
overview of the history of the defence of superid@rsiin the United States see Solis, G.D., 'Obedi
of Orders and the Law of War: Judisfgplication in American Forums',Afmerican University Interni
Law Revidit999), pp. 481-525.

491|f there is a conviction onerpaps can assume that the judges followed the view of the Judge
AdvocateSee al§reen, L.C., 'Fifteenth Waldemar A. Saifure in Internationdlaw, Superior Orders
and Command Responsibility', Miitary Law Revi@003), pp. 309-384, p. 319-320.
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mitigate the punishment or sometimes &vaequit the defendant) and civil law
jurisdictions recognize an unavoidable misfdkes as an excuse in principle, often
rejecting the plea on the facts of the case.

The case law reveals that at one end of the spectrum of possible verdict
acquittal on the basis of legal uncertainty, and, on the other, is denial of the def
based on the manifest illegality of the superior order followed by the défeRuant.
intermediate area, where the law is sufficeear but the order was not manifestly
unlawful, is of particular interest in deteimgj the scope of tldefence of mistake of

law.

5.2THE CASE LAW

The selected case law is mainly defrieedthe proceedings following the Second
World War?3It covers other criminal proceedings in the decades thereafter as v
some cases related to the wars in Kock¥iaimam and a few more recent cases kt
the ICTY and the ICC.

As Roling describes, the courts after WWII were confronted with the ple:
ignorance of the law because the law of war was mainly based on outdated trei
the Martens-clause and had therefore not been able “to follow the technical
developments and changed spiritual clirffAffiere existed great uncertainty in the
of war, as recognized in {t®. Farbetnial?** The legality, under the law of war, of
reprisals, “illegal acts done with the p@posompel the adversary to legal conduc
also explains the plea oktake of law as put forwd®The circumstances under wt
reprisals were allowed were very hard to discerdinary soldiers. First of all, it mt
have been difficult for them to know tplicable rules and second, they were prc

492 As seen earlier, the fact that many internatiomeds are committed within the context of the mili
organization makes the defence ofrsuperders of particular relevarto the determination of the sct
of the defence of mistake of law.

493 Swart describes how this case law has been &eatavote for the ad-hoc tribunals in establishin
customary rules, Swart, A.H.J., Algemene leerstukken van materieel strafrecht in de rechtspraz
hoc-tribunalen, (edJpegoslavié- en Rwanda-trilmyozeteop het Nederlandse $iafseeftam:
Universiteit varhmsterdam, 2003)p. 5.

494R0ling, B.V.AThe Law of War and the National Jurisdiction (tieicked9ASW. Sythoff, 1961), p.
370.

4951bid. , p. 370.G. Farben Tri@l948), US Military Tribunald\atremberg, Cad¢o. 6, Military
Tribunal VI, N.M.T., vols. 7-8.

496 Roling, B.V.AThe Law of War and the National Jurisdiction (sieiceed9A5W. Sythoff, 1961), p.
371.
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not sufficiently aware of the relevant factual sit&tBven up to the present day th

issue of reprisals remains far from séffled.

The cases in this chapter are discussedarezor less chronological order. The cas
are not divided into those that concegagplof mistake of law and those in which
superior orders were raised. As noted in the first paragraph the different defenc
often intertwined, a mistake of law is agonaisite for a successful plea of superior
orders. Moreover, as argued by Dinstein, superior orders are not gpdefgpgemay
be a relevant circumstance in other defelike duress and mistake of law. The foc
here is on the latter defence.

5.2.1 Pre-WWII case law
TheDover Castlase and tHdandovery Castige are the two cases most often refe

to when illustrating the general approach to the defence of superior orders priot
Second World W4¥ Both cases were decided by the Leipzig Court which consic
cases of German war crimes committed in World War DAz Castiase (1921

concerned the sinking of a British hospitallshigp German submarine. The British
was clearly identifiable as a hospital ship; the defendant, Commander Karl Neu
not contest this. He argued that he was following orders of the German Admiral
which had declared that it would fire at unannounced hospital ships since it sus
British to use these ships for militaryppses. The defendant believed that the ord
consisted of a legitimate repfiSathe Court held that threspondeat supaléoapplied
the subordinate has a duty to obey the oodi¢nis superiors and therefore only the
superior giving these orders is responsible. Article 47 of the German Military Cc
provided for two exceptions to this rule: when the subordinate goes beyond (the

4971bid. p. 371.

498 Kalshoven, FBelligerent Repisalden: Martinus Nijhoff Puliisrs, 2005) and Kalshoven, F. anc
ZegveldConstraints on the Waging of Wavdaatiotr to International Humanitar(&e hewa:
International Committee of the Red Cross, 2001).Seéufther discussion of the uncertainty of the
relating to reprisal Chapter 6, pamfila

499See amongst adtlilefkheobald, C:'Defences” bei Kriegoyemh am Beispiel Deutschlands und der
zugleich ein Beitrag zu eiremeiiégn Teil des Volkerst(Rredhusy im Breisgadax-Planck-Institut fir
auslandisches und internationales Strafrecht, 182888).Green, L.C., 'Fifteenth Waldemar A. Sol
Lecture in International Law, Supe@oders and Command Responsibility' Mifiary Law Review
(2003), pp. 309-384, p. 322-324; Lippman, M.R., 'HamaenLaw: The Development and Scope of
Superior Orders Defense ', (R@nn State International Law(Redigwpp. 153-251; and Sliedregt, E.
The Criminal Responsibiifitlivafluals for Violatiohgerhational HumanitarianThevHague: TMC Ass:
Press, 2003), p. 318.

500Dover Castle ¢2821), Supreme Court of LeiptgAm. J. Int'l L. 704 (1922).

501]bid., p. 706-707.
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of) the order or when the subordinate knows that the act ordered is criminal, the
subordinate is liable too. In the case at,trevdever, there was no evidence that ei
of these exceptions applied; the defendant was acttitted.

TheLlandovery Castige (192%jconcerned a Canadian steamer that was
torpedoed by a German U-Boat, becawsgasitbelieved to be transporting troops ar
munitions, while in fact it was not. The Commander of the German U-boat, Firs
Lieutenant Patzig, had ordered the torpedoing of the Llandovery Castle, while &
being acting against orders, because he believed that the enemy used hospital
transport troops and munitiot¥$Shortly after the first attack, which sank the ship
about 10 minut€§:the survivors in life boats were fired upon and most of them v
killed. The defendants in this case, Lieutenants Dithmar and Boldt (Patzig had
disappeared), refused to give their accowvttatfhappened that day, because they
they had promised Patzig to be silent emthtter. They added that they did not sh
and whatever part they played they were acting under superior orders. They sa
not know they were doing something unlawful. However, this last attack, agains
defenceless survivors was, according to ihEd eourt, universally known to be agi
the law’® The court establishes that the defendants, as naval officers by profess
have known that killing defenceless people is uriéwizdording to Lippman a
manifest illegality rule was seeminglydaddé@e subjective knowledge test of the
Dover Castle cas€0ne could also conclude frone ttourt’s reasoning that ‘knew’
article 47 of the German Military Penalédadludes ‘must have known’. The Court
held that since they knew that killing deftass people is not legally authorized the
should have refused to oB&he defendants, Lieutenants Dithmar and Boldt, we
held responsible for having taken palnbimicide. They were sentenced as acces$
to four years imprisonment, the fact that they had acted on superior orders was

considered a mitigating circumstatice.

502]bid., p. 707-708.

503] [andovery Castle(t@2&), Supreme CoaftLeipzig, 16 Am. Iht'l L. 708 (1922).

504]bid., p. 710.

505]bid., p. 710.

506|bid. p. 721; Lippman, M.R., 'Humanitarian Law:Odvelopment and Scope of the Superior Orc
Defense ', (2Benn State International Law(Redigwpp. 153-251, p. 168.

507 landovery Castle(t@2&), Supreme Coof Leipzig, 16 Am. J. Int'l L. 708 (1922), p. 722.

508 ijppman, M.R., 'Humanitarian Law: The Developar@hScope of the Superior Orders Defense
(20)Penn State International Law(Re®igwpp. 153-251, p. 170.

509] [andovery Castle(t@2&), Supreme Coof Leipzig, 16 Am. J. Int'l L. 708 (1922), p. 722.
510]bid. p. 721.

5111bid. p. 723.
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5.2.2 WWII case law
The main case law concerning superior asderde found in the proceedings after

second World War. The trend froespondeat superibe conditional liability of the
subordinate was continued. In fact, the t8tafithe International Military Tribunal a
Nuremberg banned the raising of a defence of superior orders all together; the
subordinate was responsible and the fact that he had acted on superior orders
mitigate his sentence if justice so reqtifr€ntrol Council Law No. 10 drafted for 1
subsequent proceedings provides the same in Article 1l (4)(b). The subsequent
proceedings and national prosecutions folfpthie Second World War show a mixe
result, however, sometimes only allowingatiith but sometimes also resulting in
acquittal or at least a recognition of thetence in principle of a complete defence
mistake of law or superior ordgr.

5.2.2.1 United States
In theHigh Commatniél (1948), uncertainty of a rofénternational law, namely the

use of prisoners of war in the constructiofodifications in no-dangerous areas, wi
reason for a (partial) acquittal on the basis of mistake’$f' Because international
law as to this matter was not crystal clear, and certainly not manifestly unlawful
subordinates/defendants had the right to rely on their sup&fiors”.

The accused in this case were forngéri@inking officers in the German Arn
and Navy, and officers holding high positions in the German High Coftfitaredof
the issues that arose concerned the rabpionsf field commanders for passing on
unlawful superior orders. The United States Military Tribunal at Nuremberg (NN
that to a certain extent a field commandeah#ht to assume the lawfulness of or
from his superiors. If he does not know dinder to be unlawful, and his mistake is
reasonable, that is, the order was not crinpoal its face, he is not liable for passir

512 Article 8 IMT Nuremberg; and Article 6 IMTFE.

513See al8antekas, |. and S. Nalstternational Criminal {lasmdon: Routledge-Cavendish, 2007), p
59 and Garraway, C.H.B., 'Superior Orders andténedtional Criminal Court: Justice delivered or
justice denied', 81(836)ernational Review of the REDE®Yspp. 785-794.

514\on Leeb (The High CommandIR48), US Military TribunaldNatremberg, Friedman, The Law (
War, vol. Il, p. 1421-1470; UNWCC, vol ¥lI1-127, UNWCC, vol XII, p. 88-&ee alstenckaerts,
J.M. and L. Doswald-Be€&kystomary International Humanitar{@airdosidge: Inteational Committee
of the Red Cross, Cambridge UniveRigss, 2005), rule 155, § 969, p. 3839.

515Dinstein, Y.The Defence of 'Obedienaéoto@dpes' in Internationallleiden: A.W. Sijthoff, 1965)
187;Von Leeb (The High CommandIR4d), US Military TribunaldNatremberg, Friedman, The Law
War, vol. Il, p. 1421-1470; UNWCC, vol ¥lI1-127, UNWCC, vol. XII, p. 88-89.

516\/on Leeb (The High CommandI®48), US Military Tribunald\atremberg, Friedman, The Law «
War, vol. Il, p. 1421-1470; UNWCC, val, Xl 1-127, UNWCC, vol. XII, p. 1.
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on*70n the one hand, the Law Reports note that this test is applied as a rule t
of superior orders in geneYaDn the other, the Law Reports comment that the
Tribunal in the High Command case stands out as an exception in the legal effi
attributes to the plea of superior ordacsjuittal as opposed to merely mitigation o
punishment®®

In theHostages Cdg8), the NMT indeed held that the plea of superior ¢
could only lead to mitigation of punishment, it could never afford a complete’¢fe
The following, however, suggests to the contrary, i.e. that under certain circum:
superior orders is a defence, except in casmafifestly unlawful order: “We are of
view, however, that if the illegality of the order was not known to the inferior an
could not reasonably have been expectaubie of its illegality, no wrongful intent
necessary to the commission of a crifis¢éseand the inferior will be protecté®ut
the general rule is that members of the armed forces are bound to obey only th
orders of their commanding officers and they cannot escape criminal liability by
a command which violates International &ad outrages fundamental concepts of
justice.’”?The Tribunal than states however that “[ijnternational Law has never
approved the defensive plea of superior asla mandatory bar to the prosecution
war criminals. This defensive plea is not available to the defendants in the pres
although if the circumstances warrant, itbmagonsidered in mitigation of punishm:
under the express provisions of Control Council Law N&*19this case superior
orders was only considered to potentially give rise to some mitigation of punish
to an acquittaf*

The Judgement in tikgnsatzgrupperse discussed the superior orders defe
both in light of the defence of mistake of4aand in light of the defence of duréss.

The Tribunal concludes both forms of the superior orders defence are absent: t

517|bid. UNWCC, vol. XII, p. 734 and Friedman, vol. Il, p. 1433.

518|bid. UNWCC, vol. XII, p. 74, footnote 1.

519|hid. UNWCC, vol. XII, p. 98.

520 jst (The Hostages CE&48), US Military Tribunals at Nurengh UNWCC, vol. VIII; TWC vol. XI,
UNWCC, vol. VII,, p. 50.

521 The Tribunal referred to the Llandovery Castle caseséeidlfonstein, Y.The Defence of 'Obedi
Superior Orders' in Internatior(akiden: A.W. Sijthoff, 1965), p. 185.

522| jst (The Hostages CE848), US Military Tribunals at Nurengh UNWCC, vol. VIII; TWC vol. XI,
UNWCC, vol VIil,, p. 50.

523]bid. UNWCC, vol. VIIl,, p. 52.

524]bid.

525US v. Otto Ohlendorf et al. (Einsatzgruppe483ase Military TribunalsNuremberg, Case No. 9,
TWC, vol. IV, pp.1-596, p. 473-480 (under tharge&duperior Orders Defence Must Establish
Ignorance of lllegality”).

526]bid., p. 480-483 (under the heading “Buieeded for Plea of Superior Orders”).
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ignorance of illegality when one participates in an illegal enterprise and no dure
the subordinate "is in accord with the principle and intent of the su8kndwledge
of illegality is inferred from the circumstamégmrticipating in an illegal enterprise.

Anton Dostlef1945), commander of the 75th German Army Corps, was prosecu
the US Militiary Commission in Rome"faaving ordered the shooting of fifteen
American prisoners of war in violation of the Regulations attached to the Hague
Convention Number IV of 1907, and of lesgablished laws and customs of #ar".
Dostler's defence was that he beliteedias executing a lawful reptiéBlostler’s plei
of superior orders failed because in ordering the execution he had acted outsid
Fuhrer’s orders that “if members of Allied commando units were encountered b
German troops they were to be extermingitedr in combat or in pursuit. If they
should fall into the hands of the Wehrméuttugh different channels they were to
handed over to the Sicherheitsdienst without d&layd even if there was a superi
order underlying his criminal act, this ocdeld never justify the summary executic
P.O.W.’$** The Military Commission probably rejetiiscblea, holding that all acts «
reprisals are forbidden against prisonesao{Geneva Prisoners of War Conventic
1929). “No soldier, and still less a Commartakmgeral, can be heard to say that he
considered the summary shooting of prisafavsr legitimate even as a repridal”.
One could say Dostler was mistaken in a double sense, first of all as to the exis
and/or scope of the order, and secondty éise lawfulness of its presumed content
The first mistake can be considered a mistaflact, but when the facts, even if they
were as the defendant believed or perceived them to be, would not justify the d
behaviour, his mistake was in fact a mistake of law; he was mistaken as to a gr
justification. In such a case, the mistakacois subsumed by a mistake of law; the

mistake of fact is no longer relevant.

The judgement in tiieawadaial (1946) held that the defendants had acted on suj

orders; "they exercised no initiative to any marked degree”. According to the

5271bid., p. 473 and 480 respectively.

528 Dostler tri§l945), United States Military CommissiomeRNWCC, vol. |, pp. 28-34, p. 22 and
26.

529|pid., p. 26-28.

530|bid., p. 26-27.

531|bid., p. 33.

532|bid., p. 31.

533See also the Almelo trial, 85.2rffra
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Commission, though, this did not absolve them from guilt. The fact that they he
on superior orders only led to a substantial mitigation of their punigiment.

The UNWCC notes on this case are interesting for they give an overvie\
history of the defence of superior ordetfiatgrnational criminal law, which had bee
raised in war crime trials more frequently than any other d&€heeconclusion is
that the defence of superior orders issnotessful when the orders are manifestly
unlawful or when a man of ordinary searsd understanding knows the order to be
unlawfuP*® The discussion is somewhat confused, however, because no distinc
being made betwesaperior orders — mistakeoflsaperior orders — dtifEse main
denominator however is, arguably, "whether moral choice was in fact possible"
whether the defendant had a moral choice to behave diffét@hiycommission
probably did not hawauperior orders — mistakeénofliend when it discussed the mot
choice test, but it can be argued that bathse of duress and of mistake of law, tf
defendant had no moral choice to act differently.

In other trials reported in the Law Reports, so the note summarises, the
of the plea turned "upon the illegality, the obvious illegality, or the knowledge o
presumed knowledge of the illegality of the order §iV@his seems rather obvious
subordinate following lawful superior orders will not likely face prosecution for ¢
behaviour. Thus, the superior orders defevill only be invoked in cases of illegal
superior orders; illegality plays a fundamefeaBut the test applied, either of illeg
per se, or knowledge of illegality or marilfegtlity, is precisely the determining fa
in relation to the defendant’s culpability. The UNWCC lacks precision in its ana
this point.

The commission further summarises thergélegal effect of a successful .
of superior orders. According to the commission, most sources show "a great r
to regard superior orders as a complete defétitee. general legal effect has beer
according to the commission, mitigation of punishiftét all the sources that the

534Trial of Sawad®46), United States Military Commissiamddtai, UNWCC, vol. V, pp. 1-24, p. 7
535|bid., p. 13.

536|bid., p. 14-19.

537This is confusing because in casereksdua mistake of law is no requirement.

538Trial of Sawad®46), United States Military Commissiandgdtai, UNWCC, vol. V, pp. 1-24, p. 1
539]bid., p. 16.

540]bid. UNWCC, Vol. V, p. 19.

541The Commission refers to Article 8 of the Nuremberg Charter, Article 6 of the Tokyo Chartel
11(4)(b) of the Allied Control Council Law No. 1@&dRation 9 of the US Wliterranean regulations,
Regulation 16(f) of the Pacific dagjans, September 1945, regulation, §gdof the Pacific regulatior
December 1945, and Regulation 16(f) of thea@egulations’, the ‘Norwegian Law 6fQl&cember,
1946, on the Punishment of Foreign War Crimaradsdther domestic regulations. Ibid., p. 19-20.
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commission refers to, however, exclude the possibility of superior orders leadir
acquittal of the defendaft.

5.2.2.2 United Kingdom
In Peleyd 945) the defendants were charged with the killing of the survivors of ¢

steamship, the Pelét&The defence argued that the defendants should be acqui
because they were unaware of the illegality of the order they followed. The deft
referred to the Dover Castle cd$€he defence for the defendant Eck, the comme
of the U-Boat, who gave the order, also invoked the defence of operational®fec
The facts of the case are verylaino the Llandovery Castle c4$€he defence of
reliance on superior orders was rejeceduse the order was manifestly unlatiful.
With regard to operational necessity the Prosecutor argued that it would have t
more effective to save the ship and his crew by removing the boat as fast as pc
instead of taking five hours to sink the wreckage.

The Peleus Trial is often referred to for its famous quote from the summ
of the Judge Advocate: “It is quite obvious that no sailor and no soldier can car
him a library of international law, or hawmediate access to a professor in that st

who can tell him whether or not a particular command is a lawftffone”.

In two other cases before British Military CourtBtioétrial and thélmeldrial, it is
questionable whether the defendants acag#dig under mistake of law. The cases
some insight in the treatment of this defence before British Military Courts.
Notwithstanding the general rule, that ignorance of the law is no excuse, it was
in principle that there are circumstanaessuperior orders concerning violations of
international law, in which the defence of mistake of law must lead to an acquit
Bucl(1946) all eleven defendants exaeptvere found guilty, "charged with

542The Commission refers to e.g. Article 15 of the Canadian War Crimes AALgU31, 1946; Articl¢
43 Dutch Criminal Code; The United States Basic Field Manual F.M. 27-10 (Rules of Land Wa
paragraph 345. Ibid., p. 20-22.

543Peleus Trid945), British Military Court, HampuyNWCC, vol. |, pp. 1-21, p. 2.

5441bid., p. 9.

5451bid., p. 4.

546See alftmid., p. 19 (the motive of both commandersiand Eck) was different. Patzig's motive
concealment of criminal acts and Eck's was operagmessity (UNWCC, p. 19), the latter is argua
justification. The prosecutorsid its case on this case (ldaady Castle) (UNWCC, p. 10-11).
547See alstwgeley, S., The Mistake of Law Defensdemistional Criminal Law, in S. Yee (ed.),
International Crime and Punigbxfierd: University Pss of America, Inc., 2008, 59-99, p. 80.
548Peleus Tridl945), British Military Court, Hambuig\WCC, vol. |, pp. 1-21, p. 12.

5491bid., p. 12.

114



committing a war crime, in that they, inatioh of the laws and customs on war, we
concerned in the killing of six British prisonérsar, four American prisoners of wa
and four French nationaf®The defence claimed that all of the accused had acte
under superior orders. The purport of the so-called Leader Order of 18 October
was that all "members of so-called Comimaetachments who were parachuted ft
the air behind the German Lines to do acts of sabotage and interference" were
treated as POWSs but were to be $h@¥ith regard to the defence of superior ordel
"the Judge Advocate expressed the viewrteatcused would be guilty if he commi
a war crime in pursuance of an order,ifitlseé order was obviously unlawful, secon
if the accused knew that the order was unlawfiiirdly if he ought to have known |
to be unlawful had he considered the circumstances in which it wa&gien”.
defence claimed that the accused actit oristake of fact, they "had no other
information on the matter than that the prisoners had been tried and condemne
had acted on that assumptigfiThe Prosecutor, however, held that "the obliterati
all traces of the crime and the steps takémetaccused to suppress all knowledge
crime belied any contention that they ginvthat they were performing a legal
execution®*With regard to the defence of mistake of law the Court considered -
is a rule of English law that ignoranctheflaw is no excuse [...] There are some
indications that this principle when apgietthe provisions of international law is nc
regarded universally as being in all cases strictly enfoftddi@eludge Advocate
summed up what the requirements of misthleav are. What did the defendants kr
about the rights of prisoners of war? Their knowledge is not to be compared to
knowledge of legal experts. Their knowledge should be compared with what an
soldier, like the defendants, know as a general fact of military life about the righ
prisoners of war. The Judge Advocate heldtichta reasonable soldier is, or shou
aware of the fundamental right of isqumer of war to security of his per$éhlence,
although accepted in theory, both the defence of mistake of law and that of sup
orders were denied on the facts of this case.

In the Almeldrial (1945), the accused were chavghdcommitting a war crime in the

they, in violation of the laws and usagesofkilled a British prisoner of war and a

550Buck Trial1946), British Military Couwuppertal, Germany, UNWO®@). V, pp. 39-44, p. 39.
551bid., p. 42.
552|bid., p. 43.
553|bid., p. 43.
554|bid., p. 43.
5551bid., p. 44.
556 |bid., p. 44.
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Dutch civilian. "The Judge Advocate asked whether there was any evidence up
the court could find that, these three meangrof them honestly believed that this
British officer had been tried according to law, and that they were carrying out ¢
execution. If the court was satisfied thatthis not so, then it would be clearly quit
right to reject any defence that might have been put up under that F€adiaditst
prerequisite for a successful plea of mistak®viously that the defendant was hone
mistaken. His plea must be credible. The Judge Advocate continues: "On the o
if the court felt that circumstances veereh that a reasonable man might have beli
that this officer had been tried according to law, and that they were carrying out
judicial legal execution, then it wouldjpen to the court to acquit the accusétiihe
mistake has to have been reasonable in order to exculpate the defendant.

One could dispute whether the mistake in this case was a mistake of law
a mistake of fact. What were the defendaistaken about? They believed the P.O.
had been tried according to the law and the order to execute them was thus ba:
legal decision. This is a mistake of llecause there was no legal decision holding
verdict of execution. This mistake of faohlg subsumed by a mistake of law, whe
would be a rule of international humanitarian law that prisoners of war can neve

sentenced to death and the defendant was ignorant of such a rule.

In Falkenhor&t946) the defendant pleaded having acted on a superior order, wt
believed involved a reprisal. The annotatesrtbat the defence of superior order, i
this case as in others, “raised with theiqoestreprisal, has not been strongly stre
by the defence® The annotator notes how very complicated the legal principles
to reprisals are and how in fact “[t]he wlbasis of the wrongfulness of disobeying
unlawful orders may fall to the groundté&use reprisals precisely concern otherwi
unlawful act®’ This case gives a foretaste ottralitions for a successful plea of

superior orders, as now codified in article 33 of the Rome Statute. According to
Notes on the case, the question is to what extent the defendant can be exonere
responsibility for carrying out an illegitimate reprisal, if the defendant did not kn
about “the inadequate grounds that purported to give rise to the reprisal by his

557Trial of Sandrock (Almelo T84p), British Military Court for théalof War Criminal held at the
Court House, Almelo, Holland, WCC, vol. |, pp. 35-45, p. 40.

5%81bid., p. 41.

559 Falkenhorst tri@ab46), British Military CouBrunswick, Norway, UNWCC, vol. XI, pp. 18-30, p. <
5601bid., p. 27.
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government®®* Nevertheless, the note continudse taws of war demand that there
must be a concurrence of a considerable number of factors before an occasion
exercise the right or reprisal arisesd ‘Amticle 2 of the Geneva Convention of 192
forbids measures of reprisal being taken against prisoners’GiQvar ¢ould say tha
an order violating this rule is manifestiywflaAs seen before, in case of manifes
unlawful orders inference of personal knowledge is often jé&tified.

5.2.2.3 Other countries
Reprisals have been the object of many more cases before criminal courts afte

Second World War. As Best notes, not the decisions of these courts, but the Gi
Conventions of 1949 have banned reprisals (but not compfeRepjisals still remai
a controversial issue. The problem with @pris that under certain strict condition:
they make legitimate what would otherwisertiegful conduct when they are nece:
and the only means to stop the adverse party in their unlawful béfaviour.

Controversial issues in international law wilbbducive to an acquittal on the basis
mistake of law. An example of this can be found iratizetrial (1948); the defendar
three German judges, were acquitted on the basis of having made a mistdk@mwi
the &' of February 1945 a German Standgesiabtset up in Oslo, as a countermes
to growing acts of sabotage of the Norwegian underground movement. The acc
Latza acted as president of the Standgericht. On the day of the establishment ¢
Standgericht, five Norwegians, who werstadearlier that same day, were senter
to death by Latza and two other judfhe.death sentences were carried out the

following day. After the liberation of M@y Latza and the two other judges were

"charged with having committed a war crimeainhth through a denial of a fair trial
judging against their better knowledge had unlawfully caused the death of the f
Norwegian citizens®’ All three accused were eventually acquitted, after two judg

by the Lagmannsrett and the Supreme Court.

5611bid., p. 26.

5621bid., p. 27.

563See al€reen, L.C., 'Fifteenth Waldemar A. Solfuredh International Law, Superior Orders and
Command Responsibility', IMBitary Law Revi@003), pp. 309-384, p. 350.

564Best, G.War & Law since 1943xford: Clarendon Press, 1994), p. 313.

565See al§thapter 6, Part lhfra

566Helmuth Latza and 2 ofh@#s8), Eidsivating Lagmannsrett (Coluftppeal) and the Supreme Coul
Norway, UNWCC, vol. XIV, pp. 49-85.

5671bid., p. 49.
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In the Latza trial the defence of mistaklaw concerned the question of “th
legality under international law of the exgfimrent of a provision punishing failure, c
the part of inhabitants of occupied teryitdo impart information to the occupying

power regarding the activities of othbabitants against the occupying potfer".

One of the Norwegian defendants betbeeStandgericht had, pursuant to
article 3 of a German Verordnung df @@tober 1942, been sentenced to death fc
failure to denounce his two brothers-in-laveéstain contemplated acts of sabotag
The Lagmannsrett decided that the accuskached in an excusable mistake of lav
when they applied this provision of the German Verordnung, since even legal €
differed in their opinions as to whether this provision was at variance with interr
law?*®* The Norwegian Supreme Court uphetddécision of the Court of Appeal. It
concluded that it could not be claimed tihaillegality of imposing punishment for :
failure to notify an occupation power & #ttivities of a patriotic movement had
already been established as an unquestionable rule of internatf@nal law.

Although the defendant in this case pleaded mistake of law and he was
acquitted, it remains uncertain whether that acquittal was based on this defenc
mistake of law or whether it was based on the dubiousness of the illegality of tt
German provision to begin with. The Law Reports comment that “[ijn the Latza
Norwegian Lagmannsrett held thatatbeused had been under a pardonable
misconception in incorrectly believing that a certain German law was consisten
international law, but on appeal the NorweSigpreme Court stated that it could nc
find, in view of the uncertainty of intdroaal law on the point, that the German
provision was in fact illegal"

In the Dutch cas®@/intge(1949), the defendant was acquitted because he did not
the concerned acts of reprisalenarlawful under international f3%irhis case is mor
interesting for our purposes than the Litzhbecause the Court did find that the

alleged acts constituted war crimes; th@phistake of law was thereafter assesst¢

568|bid., p. 83.

5691bid., p. 69-70.

570]bid., p. 82-83.

571 aw Reports of Trials of War Criminals, deglezpadeahnby the United Nations War Crimes Comr
(London: His Majesty's Station@ffice, 1949), vol. XV, DigestLaws and Cases, p. 18dimuth Latz.
and 2 othgf948), Eidsivating Lagmannsrett (Couttppieal) and the Supreme Court of Norway,
UNWCC, vol. X1V, pp. 49-85, p. 60, 69 and 82-83.

572\Wintge(lL949), Dutch Special CourGassation, NJ 1949, 540, 981-6effts in Annual Digest 19
484-6.
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its merits. The evaluation of Wintgerés pif mistake of law depended on the
defendant’s intellectual capacities andhititary position on the one hand and the
gravity of the crimes on the otherRiautéf the Special Court had already determi
that the rule on superior orders applicable was not art. 43 of the Dutch Criminal
but art. 47 of the German Military céteyhich read:

1) Wird durch die Ausfiihrung eines Befehls in Dienstsachen ein Strafgesetz verlet

befehlende Vorgesetzte verantwortlichctEderiffjgbddochenden Untergebenen die Str

Teilnehmers:

1. wenn er den erteilteniiBdfischritten hat; oder

2. wenn ihm bekannt gewesen ist, dass der Befehl des Vorgesetzten eine HandIu

allgemeines oder militarischen Verbrechen order Vergehen bezweckte.

2) Ist die Schuld des Untergebenen gering, so kann von seiner Bestrafung abgese
The Court in Wintgen then establishedkhatvledge of unlawfulness is not an elei
of the alleged war crime 'devastation ndfigasby military necessity'. It found that
there was some dispute about the wrorggalof the burning of the houses. § 358
US Basic Field Manual stipulated thatibg of houses is a form of reprisal.
Oppenheim-Lauterpacht (I, §250) interpréititle 50 of the Hague Regulations tc
allow for the burning of houses by way of reprisals. The Court, however, rejects
claims and determines the acts to be war crimes. The Court then continues tha
not per se imply the defendant should be purii&te defendant can claim he dic
not know about the wrongfulness of his acts. The Court warns that this defence
not be accepted too easily and states the terms on which its applicability shoul
accepted to be: the practical training thendaffie received or intellectual capacities
the defendant and his military position orotteehand and the nature of the crimes
committed on the othé¥ With regard to this last aspect, the Court held that “acc
to everyone’s moral understanding the killing of defenceless prisoners or innoc

573Rautef1949), Dutch Special Court of Cassatiod9M9, No. 87, at 144-61; UNWCC, vol. XIV;
Annual Digest 1949, 526-#B, 1949, 87, p. 144-166.
574|bid. NJ 1949, 87, p. 15ee al®bling, B.V.AThe Law of War and the National Jurisdiction sin
(Leiden: A. W. $yoff, 1961), p. 373-374.
575 Translation (AvV): 1) If the execution ofitany order leads to the commission of a crime, the
superior who issued the order is responsibtbigocrime. The execugisubordinate is however
criminally responsible as accomplice:

1. if he went beyond the scope of the order; or

2. if he knew of the fact that the order of hjzesior required an act whiconstituted a (military

crime.

2) Is the culpability of the defendant resmib can be decideot to punish him.
576\Wintge(iL949), Dutch Special CouriGsssation, NJ 1949, 540, 981-Befps in Annual Digest 19.
484-6, p. 984.
577|bid. NJ 1949, 540, p. 985; see also CassésrAational Criminal (@«ford: Oxford University
Press, 2008), p. 296-297.
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civilians is far more serious than the dei@staft property. In the current case, in li¢
of the discussion about military crimes, it cabenestablished that the defendant, ¢
ranking policeman, knew about criminalraaifihis behaviour under humanitarian
law.”®® The defendant was acquitted.

In an annotation to this case the famous commentator R6ling noted that
German provision required knowledge élatution of the order led to a (military)
crime. “In this case the defendant wgsitted because of a mistake regarding the
punishability the act, not because of an unavoidable mistake of law regarding tt
wrongfulness3® As seen in Chapter 2, German doctrine has changed in this res
requiringdnrechtsbetsainwhich means knowledge of wrengfulne$she behaviour;
knowledge about tlegiminal natuserrelevarié?

Another Dutch case in which the Court applied § 47 MS#&Rlle(19487%' The
UNWCC Notes on the Case state thatttliboffered an opportunity for the Dutch
Special Court to establish their view on thenckefef superior orders and article 8 o
Nuremberg charter. The Dutch war crimes digisldid not contain a specific provis
on the issue. The penal code provided defence of superior orders in article 43
WvSr. The Supreme Court applied the German provision. It held that Article 8 ¢
Nuremberg charter only applied to major war criminals and was no rule of custc
law?®® Ziihlke, a former German prison wasaed member of the Waffen-SS, charc
with illegal detention and ill-treatment @$qurers, was unsuccessful in his plea of
superior orders. Although the defendant, as a low ranking prison warder, had o
limited descritionary powers, the Court wigsfisd that there existed no duty of blin
obedience and that his plea of superioremas rejected in conformity with § 47
MStGB* The Court concluded with the finding that in as far as his plea of supe

578\\intge(iL949), Dutch Special CouriG#ssation, NJ 1949, 540, 981-Befps in Annual Digest 19:
484-6, NJ 1949, 540985 (translation AvV).

579|bid. NJ 1949, 540, 885 (translation AvV).

580 See also 8 5 WStG which uses the term 'rechtswidrige Tat', and § 8eéSti88.2.4upra
581Z(hlke Trigll948), Special Court in Amsterdam, Theelatids, NJ 1949, No. 85; UNWCC, vol.
XIV; Friedman, The Law of War (1972), Mppp. 1543-1554, NJ 1949, No. 85, p. 129-138.
582]bid. Friedman, p. 1549-1551, NJ 1949, No. 85, 5d84ly¥dilt, H.G.v.d., Zihlke, in A. Cassese
(ed.),The Oxford Companion to International Crimi@afahasticeversity Press, 20q$), 982. This is a
debatable position, see § 4s8@a

583Z0hlke Trigll948), Special Court in Amsterdam, TheeXatids, NJ 1949, No. 85; UNWCC, vol.
XIV; Friedman, The Law of War (1972), vol. 11,152.3-1554, NJ 1949, No. 85134-135. | do not full
support the account of the reasoning of the Court givéhe UNWCC in Friedman, p. 1551, where
stated that Zillke, "who was not only a prison whydeccupation but hadalbeen trained as a non-
commissioned officer, musive known" that the detention and ilktreatment and humiliation of the
prisoners was illegal.
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orders implied a plea of suppoBetkthl ist Befttib plea is understood to mean a pl

of duress. The facts of thesealid not support this pf&.

In Zimmermaiit949) the defendant pleaded mistake of law with regard to the
deportation of P.O.W.’s for forced labour in Gerr&iy this case too, the plea wa
rejected on the basis of inference of krdyel®n the part of the defendant from the
evidence presentéfiThe Dutch Special Court referred to the public indignation il
respect of similar practices in WWI. Depamatif civilians for forced labour in the
German war industry must have been elydemlawful because during the First Wc
War these acts were publicly conderifh8tliter remarks that "[tjhe Court did not
refer to any treaty provision in this respétt.”

The defendant ihage§1950), believed he had merely executed a lawful
execution. The Court rejected his plealdtthat the executions authorized by the
commander of the Sicherheitspolizei weragndfiht violation of occupation law, anc
Lages, a high, well educated military offinest have known this. According to the
Court the evidence justified this inferéfice.

In Arlt (1949), the Dutch Special Court of Cassation recognised the excL
unavoidable mistake of law in principllarlt, a German Judge in a summary Cour!
Martial Polizeistandgéribht sentenced a Dutch civitmdeath for participating in a
strike. The Special Court found that the Cdartial had been established in violati
of public international law. In determining whether Arlt should be punished the
Court decided it should be assessed how Arltibeharged himself of his judicial di
within the established framewdfK his test, referring to the established framewor
seems rather lenient. It implied that iteessidered a given fact that the defendan
to operate in an unlawfully established court martial. The issue was, according
Court, whether he discharged of hisedliti a proper way, respecting the basic

5841bid. NJ 1949, No. 85, p. 134-135.

585Zimmermafit949), Dutch Special Court of Cassatiod980, No. 9, 30-2; Annual Digest 1949, 5
586 See algwling, B.V.AThe Law of War and the National Jurisdiction (fieicked9ASW. Sythoff,
1961), p. 375.

587Zimmermafit949), Dutch Special Court of Cassatiod980, No. 9, 30-2; Annual Digest 1949, 5
NJ 1950, No. 9, p. 31.

588 Sluiter, G.K., Zimmermanim A. Cassese (edhe Oxford Companion to International Criminal J
(Oxford: Oxford Uniersity Press, 200pp. 981-982, p. 982.

589 ages cqd4650), Dutch Special CooftCassation, NJ, 1950, No. 680, pp. 1201-1209, p. 1206.
590Arlt (1949), Special Court of Cassatit Arnhem, The Netherlands, NJ 1950, no. 8, pp. 27-29;
Summary in Annual Digest 1949, 462e4. al€tassese, Anternational Criminal (@wford: Oxford
University Press, 2008), p. 298, footnote 60.

591Arlt (1949), Special Court of Caesadit Arnhem, The Netherlands, NJ 1950, no. 8, pp. 27-29;
Summary in Annual Digest 19462-4, NJ 1950, no. 8, p. 29.
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principles of a good ahistration of justic&that would be applicable in a legitime

court.

In the prosecution of two members of the Dutch Resistance mowgareBtand his
commandeB. (1951), the Field Court Martialifid both defendants not guilty on th
basis of superior orders and mistake of law respeétiValy particular unit of which
the defendants were members was grantsthtbe of armed forces as part of the
Dutch Army by a Dutchoyal decree of 19#4.

In April 1945 Commander B. had ordered Van E. to execute four Dutch
collaborators, who previously had been taken prisoner. According to B. the exe
the prisoners was necessary because they could not take the prisoners with th
together with French parachutists, they had to change position. Van E. execute
order together with two others and killed the four persons. After the war both
defendants were charged with manslaughter.

Commander B. was acquitted because the Court found that under the
circumstances, it was very likely that the four collaborators, if released, would f
threat. They would attack the members dBtiseunit and the French parachutists t
had to protect or would tell the Germans their whereabouts. Among the membe
group and the French parachutists it was not considered to be unlawful to exec
collaborators. Additionally, this unit of thutch Resistance Movement had been ¢
instructions to follow all the orders of the allied forces and to do anything in the
to protect them. The defendant had to takalttision without being able to consu
superior, he found himself in a positionvfbich he was not educated nor trained ¢
the circumstances were such that there was no time for delib&Eti@Court
concluded that the defendant did not know of the unlawfulness of his acts and
taking into account the circumstances and his personal capacities, he could no

blamed for this ignorant@.

592Sjuiter, G.K., Arlt, in A. Cassese (&th¢, Oxford Companiotetm&tional Criminal JuStiéerd
University Press, 2008p, 585-586, p. 585.

593E. van E. cafi®951), Dutch Special Court of CaasaNJ 1952, No. 246, pp. 514B6cadd951),
Dutch Special Court of Cassation, NJ 1952, No. 247, pp. 516-526.

594B. cagd951), Dutch Special Court of CassallJ 1952, No. 247, pp. 516-526, p.S&2 alSkasses
A., International Criminal (@wford: Oxford Univesity Press, 2008), p. 297.

595B. cagd951), Dutch Special Court of Cassatiod98d, No. 247, pp. 516-526, p. 524-525. In se
cases the courts decided obiteadfwt unlawful ordersay relieve of responsibility if given on the
battlefield, Cassese, lAternational Criminal (@wford: Oxford University Press Inc., 2003), p. 239
596B. cagd951), Dutch Special Court of Cassaidr], 952, No. 247, pp. 516-526, p. 524-525.
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In the case against Van E. the Court decided that "given the circumstan:
which the order was given, the accused was entitled to assume in good faith th
commanding officer was authorized to give that order for the liquidation of the
prisoners, and that this order was within the scope of his subordtffation”.

In these cases the different conditions related to the defence of superior
and mistake of law surface. Superior ovd#érsxculpate if the subordinate followec
order, which fell within the scope of his sdipation in good faith. Mistake of law v
exculpate if the mistake was unavoidabéen Agowever, it is unclear whether thes
cases represent true cases of mistake ¥ Tang. pleas could imply a plea of putati
self-defence or (military) necessity, mistaieetofdid the defendant know that their
victims had POW status?) or mistake ofAawmoted earlier, a mistake of fact, for
example as to the protected status of the victims, is subsumed by a mistake of
had the facts been as they were percéineejould not have justified the executior

To conclude the discussion of Dutch casskoitld be noted that these cases have
brought about discussion on alleged differémgesishment meted out to national
defendants and enemy defendants. In earlier case law the Netherlands Specia
Cassation, imposed harsh punishments for arbitrary execution. It was held that
generally accepted that arbitrary execatgalways illegal and every right-minded

person knows th&®

In SAH AlsagoffL946¥° mistake of law as a defence was rejected. Only when th
one has to obey superior orders is based on a mistake of fact, this may exculpi
subordinate. This mistake of fact must beenragood faith and must be reasonabl
Mistake of law may only serve as mitigation of punishment. The defendants, in
the unlawful orders, did not act on the basismistake of fact; their mistake as to-
guestion whether their superiors were lawfully empowered to order beatings cc

a mistake of laf¥*

597 Cassese, Anternational Criminal (@xford: Oxford University Bss Inc., 2003), p. 235, noteEL5;
van E. cagE951), Dutch Special Court of CémsaNJ 1952, No. 246, pp. 514-16, p. 516.

598See also sunal of Sandrock (Almelo Tx#4p), British Military Courtrfthe Trial of War Criminals
held at the Court House, Almdhglland, UNWCC, vol. |, pp. 35-45.

599 See Notes on the B. case by Rdingagd951), Dutch Special Court of Cassation, NJ 1952, N
pp. 516-526, p. 525-526.

600R. v. SAH Alsag¢1P46), Court of Assizegigsipore, 2 MC 191, availadilattp://www.icrc.org/ihl-
nat.nsf/WebALL!OpenView

601 hid.
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In the South African ca¥¢ernef1947¥> mistake of law as a defence was rejected
well. The defendants held that they were given orders by a superior officer whic
thought they were under a duty to obey r&afe was made to the famous case Re¢
Smitf*which held that in case of doubt the subordinate should obey. In this ca
however, the Court held that "the so-ddtial of Haensel by Major von Lubke was
entirely illegal and the order given by him that Haensel should be executed was
unlawful order.” The Court held that the defendants were not bound by these o
because as prisoners of war they fell under the South-African command, the G
command did not apply. Perhaps the defesahought they were bound to obey a
superior orders; this is a mistake of law, and mistake of law, under the law of Si
Africa, is not an excu¥&Here the issue of mistake of law concerned the questior
if and which superior orders should be obeyed and not the contents of the parti

superior order.

Gaeta discusses two Italian cases concerning the defence of superkamptiars,

(1948) anéPriebkéL998). Both cases concerned the same facts but were decide:
apart. The facts concerned the massattre Atdeatine Caves in Italy on 24 March
1944; 335 men and boys were killed as a repe&slire in reaction to a partisan att
the day before in which 33 Germans widleelkThe 335 victims were not involved i
the partisan attack. The SS Lieutenant Kapptehead of the police in Rome and il
charge of the summary executfBtis. his prosecution in 1948 the Rome Military

tribunal "found that it was doubtful that the accused possessed ‘the conscience
intent to obey an unlawful order’. This doubt on the existence of mens rea stem
from various factors: ‘the mental habgrmmptly obey...(within) an organization bz
on extremely rigid discipline’ namely the [85fdtt that an order with the same cor
had been executed in various combat zones’; and that the order ‘had been issu
Head of State and Supreme Commandemafthforces and therefore had great mc
strength.” Kappler was therefore acquittedeo€hiarge of the murder of 320 Italians

of the 335 people executed at the Fosse Ardeatine and was found guilty only o

602\Werner c4$847), Appeal Division, South AfricalV2y 1947, 1947 (2) South African Law Repor
828(A), also available_at: http://wvenciorg/ihl-nat.nsf/WebALL!OpenView

603Reg. v. Smith (17, S.C. 561).

604\Werner c4$847), Appeal Division, South AfricalV2y 1947, 1947 (2) South African Law Repor
828(A).

605See M. Scharf at http://humanrightstiwate.blogspot.cor@008_02_01_archive.html
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murder of the remaining fifteéf®’At that time, Kappler's subordinates were acqui
because they acted on superior ordersgidhept knowingly execute an illegal dfde
Gaeta describes how in recent case law the judicial opinion changed rac
Priebkevho was one of the main executioaatshad evaded prosecution for sever
decades, the defence of superior orders was denied. Although the Germans ha
resort to reprisals, this particular repwsalillegitimate because it lacked proportio
and necessity. Priebke could not rely on the ordered reprisal, because the orde
manifestly unlawftf® Gaeta has argued that "the Rome Military Court of Appeal \
so far as to hold that an order to conwsit crimes can never constitute a defence
because such an order is always manifestly uni®\@é'argued that the Rome
Military Court rightly applied the Nuremberg ¥dhe continued: "How could the
order to commit such a ‘most serious crime’ relieve a subordinate of his crimina
responsibility, thus giving him full impunity for that critftiéthay be thought,
however, that this argument is unfounded for it ignores the fact that the defence
superior orders only excuses the subordinzaeafn requirements are met. It is not
true, for the defence of superior orders in(iatgr)national legal system, that the fa
obeying orders on its own will exculpatéhdfact committed in obedience to a supe
order is in fact manifestly unlawful thamdefendant will not be excused. Instead ¢
understanding Article 8 IMT Nuremberg as applicable ¢oittgsefore this Couft?
one could also argue that Article 8 IMT is applicable defiéedabesfore this Couft?

606 Gaeta, P., War Crimes TrialfoBeltalian Criminal Courts: Welrends, in H. Fischer (ed.),
International and National Prosecutioes widairinternational Law, Current De(@éspme&piz, 2001
pp. 751-768, p. 79Qappler and ot(Ep48), Rome Militaryibunal, Italy (Tribunale militare territoriale
Fore penale, 1948, 60343ass and Priebke(2888), Military tribunal of Rome; Military Appeals Col
Supreme Court of cassationyltalindice penale, 1998, 959-1000.

607 Trial Watch:_http://www.triath.org/en/trial-watch/profile/dibspotlight/erich_priebke_579.html
608|CRC:_http://www.icrc.org/IHL-
NAT.NSF/39a82e2ca43B974125673e00508144/0370fc273B708r1256¢c8c0055e44d!OpenDocun
609 Gaeta, P., War Crimes TrialfoBeItalian Criminal Courts: Wélrends, in H. Fischer (ed.),
International and National Prosecutioes widairinternational Law, Current De(Réspme&piz, 2001
pp. 751-768, p. 759.

610]bid., pp. 759-760.

611|hid., pp. 761; see also Gaeta, P., Oéfence of Superior Orders:eT&tatute of the International
Criminal Court versus Castary International LawEuropean Journal of Internatio(E8%@\wpp. 172-
191, p. 172.

612Gaeta, P., War Crimes TrialfoBeItalian Criminal Courts: WeTrends, in H. Fischer (ed.),
International and National Prosecutioes whdiirmternational Law, Current De(@é&pm&pgz, 2001
pp. 751-768, p. 759.

613See also Ziuhlke Tti48), Special Court in Amsterdam,Nétberlands, NJ 1949, No. 85; UNWC
vol. XIV; Friedman, The Law of War (1972), Niopp. 1543-1554, NJ 1949, No. 85, p. 134 and
approvingly annotator Réling (at p. 138); Mc@gubt., 'From Nurembetg Rome: Restoring the
Defence of Superior Orders',IB@rnational and Comparative Law(Qo@i¢rlyp. 386-394, p. 386+3¢
390+393-394; Sliedregt, ETlhe Criminal Responsibilitivafluals for Violatiohgerhational Humanita
Law(The Hague: TMC Asser Press, 2003), p. l&aaraway, C.H.B., 'Sujpr Orders and the
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5.2.3 Trials related to other armed conflicts after WWII
The defendant ib.S. v. Kind€r954) was prosecuted for premeditated murder of

Korean prisonet*Kinder, an airman on interior guard duty, had killed the victim
superior order. The status of the Korean prisoner was unclear, but regardless o
status, the order was unlawful under the circumstances because he did not bef
violently, nor did he try to commit an offe or try to escape and he was almost
unconscious from injuries previously infli€t€his order was unlawful and the
superior was well aware of this.

In this case mistake of law was pleaded in two aspects: 1) the defendant
having acted on orders from his supdpelieving them to be lawful and 2) the
defendant believed he was under a dutyelp aborders of his superiors. In dealing
with this plea of superior orders the Judgemf the Court refered to the Manual fo
Courts-Martial, United States, 1951, par. 197b:

“the general rule is that the acts of a sutatelidone in good faith in compliance with his
supposed duty or orders, are justifiable. Ttigation does not exist, however, when thos
acts are manifestly beyond the scope of his authority, or the order is such that a man c
sense and understanding would know it to galjlier the subordinate wilfully or through
negligence does acts endangering the livemoéin parties in thesgharge of his duty to
prevent escape or effect an arf&st.”

Then follows a review of other authorities both civil and military, which al
confirm this manifest illegality approach of the Manual for Court RMafsaDsiel
holds, the reasoning of the court in this casfirms that in a case of reasonable dc
a soldier should obey the superior df@&his implies a difference between the def
of mistake of law and the defence of saperders. The rule with the defence of
mistake of law is, in case of doubt, try to resolve your doubts if possible. In case
superior orders reasonable doubt means the ordenmamitg¢stylawful and the
subordinate should follow it. The absolute necessity of discipline and hierarchy

the military organisation arguably justifies this distiffétion.

International Criminal @et: Justice deliveredjastice denied’, 81(836fernational Review of the Rer
(1999), pp. 785-794, p. 788. Againigkisiebatable pasit, see § 4.3sBipra

614Thomas L. Kinge®54), 14 CMR 742; 1954 CMRXLE906, 774-6, 14 CMR 765.

615]bid. 14 CMR 769-770.

616]bid. 14 CMR 770.

617]bid. 14 CMR at 771.

618 Osiel, M.JQbeying Ord@isw Brunswick, New Jerseyarigaction Publishers, 1999), p. 68.
619Se€hapter 4upra
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The defence of superior orders was rejectélde facts of the case. The milit
court decided that there washonest and reasonable belief that the superior ordt
lawful and that the evidence justified tfexémce that the defendant was aware of -
unlawfulness of the superior order. Not only was the order itself palpably illegal
also had to be executed under surreptitious circumstanimrsover, the belief that
one is under a duty to obey all superior orders is absolutely unwarranted and tt
neither honest nor reasonaBlé[N]o rational being of the accused's age [twenty],
formal education [grade eleven], andamiléxperience [two years] could have [...]
considered the order lawful. Where one obeys an order to kill [...] for the appar
reason of making [the] death an exampld&yxtthe evidence must be strong, ind
to raise a doubt that the slayer wasware of the illegality of the order [...] The
inference of fact is compelling [...] thatabeused complied with the palpably unla
order fully aware of its unlawful charaétér."

In Sergeant Y¥966%°the defendant was “a sub-officer, who at the time of the ev
was chasing rebels, serving in the Congolese army within the framework of mili
technical co-operation between Congo (DRC) and Befdittta’was accused of

wilfully killing a civilian. He pleaded thah&é acted on a superior order to shoot a
‘élément incerbaithe military zone which civiliamsre prohibited to enter. The incid
did not take place within this restrictedez The defendant held that because of th
imprecise delimitation of the zone he wasaken about this. The Brussels War Cc
found that this mistake of fact was by no means unavoidétaé gullement invjncib
the defendant had ample opportunity to veitifgther he was within the military zor
Because the order was not applicable in thpléice, it could not be a justification f
his shooting. Even if the defendant had found himself in the restricted military z
order he was referring to did not have thaning he attributed to it, which was that
they were not supposed to take any prisoners and they should kill every uniden

person that they encountered. This would have been a manifestly unlawful orde

620Thomas L. King®®54), 14 CMR 742; 1954 CMRXLE906, 774-6, 14 CMR 773-774.

621]bid. 14 C.M.R. 775¢€assese, Anternational Criminal {@xford: Oxford Uiiversity Press, 2008
p. 300-301.

622Thomas L. King&®54), 14 CMR 742; 1954 CMR L&EX06, 774-6, 14 CMR 770, 773-775.
623Sergeant (1966), Brussels War Council, Belgiufitaiy Court, Revue juridique du Congo, 1970
236-8; Revue de droit pénal etrdminologie, 1970, 806-10; 46 reuridique du Congo, 1970, 238-9
Revue de droit pénetl de criminologie, 1972-3, &)B10-11, also availabléngp://www.icrc.org/IHL-
NAT.NSF/WebALL?openview

624Henckaerts, J.M. and L. Doswald-Béaktomary International Humanitar{@airéosidge:
International Committee of the Red Cross, Cdgbtiniversity Press, 2005), vol lll,, p. 3808, § 82
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illegality would not have been doubtful, it would have been obvious and the def
had the obligation to refuse to obé&¥ in reaction to the defendant’s plea that the
superior orders was imprecise, the Court referred to the fact that a subordinate
permitted to ask for explications when he is uncertain about the precise scope |
superior ordef®

One of the most notorious cases in Amenmagitary history concerned the killing of
more than 500 civilians by American soldiers in the Viethamese village of My L
disclosure of the horrendous events of that morning in March 1968 is said to he
marked "a turning point in the public perception of the Vietnanfillaeutenant
William Calley (1974) was convicted of nheiitipunts of murder commited during tl
My Lai massacre. When C Company entersdléige of My Lai on the morning of ]
March 1968 it was on a search and destroy nif8€orentering the village, "the uni
encountered only unarmed, unresistingpténgd old men, women, and children, ai
not the expected elements of th& &t Cong Battalior?®?"In the course of three
hours more than 500 Vietnamese civilians were killed in cold blood at the hand
troops"¢* Lieutenant Calley, a member of C Company, personally shot villagers
having pushed them into a ditch and ordered his subordinates to do ffeCsdiee.
unsuccessfully contended that he was "filt giimurder because he did not entert
the requisite mens ré&'Amongst other arguments, he held that "he genuinely th
the villagers had no right to live becausentbey enemy, and thus [he] was devoid
malice because he was not conscious of the criminal quality of HisTaetsS Army
Court of Military Review rejected this contentin the following grounds. It held the
in so far the alleged state of mind reflé@tedistake of fact, the governing principle
to be exculpatory, the mistaken belief must be of such a nature that the conduc
have been lawful had the facts actuallydsetirey were believed to be. [...]JAn enel

625|hid. , vol. Ill, p. 3808, § 820.

626 Sergeant Y¥966), Brussels War Council, Belgiuiitaiy Court, Revue juridiqgue du Congo, 1970
236-8; Revue de droit pénal etrdminologie, 1970, 806-10; 46 reuridique du Congo, 1970, 238-9
Revue de droit pénaldg criminologie, 19728)7-9, 810-11, seetdtp://www.icrc.org/IHL-
NAT.NSF/WebALL?openview

627BBC news: http://news.bbc.ctk/2/hi/asia-pacific/64344.stm

628 BBC news: http://news.bbc.edk/2/hi/asia-pacific/64344.stm

629.S. v. Call¢§973), U.S. Army Court Military Review, 1973 WL 14570, 46 C.M.R. 1131; Fried
The Law of War (1972), vol. Il, pp. 1703-1728, 46 C.M.R. 1165.

630BBC news: http://news.bbc.edk/2/hi/asia-pacific/64344.stm

631.S. v. Call¢§973), U.S. Army Court Military Review, 1973 WL 14570, 46 C.M.R. 1131; Fried
The Law of War (1972), vol. Il, pp. 1703-1728, at 46 C.M.R. 1178.

632]bid. at 46 C.M.R. 1174.

633]bid. 46 C.M.R. 1179, see also 1174.
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custody may not be executed summétilyl'so far as the alleged state of mind
constituted a mistake of law, the Court helt!"fm]ere absence of a sense of crimii
is likewise not mitigating, for any contrary view would be an excrescent exceptis
fundamental rule that ignorance of the law violated is no defense to violating it.
maxim ignorantia legis neminem excuséieapp offenses in which intent is an
element*®*®

Calley also based his argument of laglen$ rea on the plea of having acte
obedience to the superior orders of Captain MEti@alley referred to several
instructions by Medina, one of which was a briefing the night before the My Lai
operation. According to Calley, Medina hetiest the briefing by listing the men tha
they had lost and they were down 50 peitsttength. Medina stressed the import
of neutralizing My Lai, destroying everyomkeverything there. Calley further said
he remembered Medina saying that all wévHiad left the area and anyone there wi
be considered the eneffiiMedina, who was called as aesitngave a different accc
of the briefing the night before the operatidfihe Court of Military Review states t
whether Calley "was ever ordered to killsistieg, unarmed villagers was a contes
question of fact®®® An answer to this question can not be found in the findings of
court martial because these have the nature of generat®@ttiaCourt continued
that if the members of the court martial Aidtnis claim of acting on superior orders
be credible, he would nevertheless not atitaihabe entitled to acquittal. Not ever
order is exoneratinff. The Court approved of the trial judge's instructions on this
matter’* The instructions from the Military Judge to the Court Members read:
“A determination that an order is illegal dmtsof itself, assign criminal responsibil
to the person following the order for acts darmompliance with it. Soldiers are tau
to follow orders, and special attention is given to obedience to orders. Military
effectiveness depends upon obedience to orders. On the other hand, the obedi
soldier is not the obedience of an automaton. A soldier is a reasoning agent, ok
respond, not as a machine, but as a person. The law takes these factors into ac
assessing criminal responsibility for acts done in compliance with illegal orders.

634]bid. 46 C.M.R. 1179.
635]bid. 46 C.M.R. 1179-1180.
636|bid. 46 C.M.R. 1180.
637]bid. 46 C.M.R. 1180.
638|pid. 46 C.M.R. 1181-1182.
639]bid. 46 C.M.R. 1180.
640|bid. 46 C.M.R. 1180.
641]bid. 46 C.M.R. 1182-1183.
642|bid. 46 C.M.R. 1183.
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The acts of a subordinate done in compliance with an unlawful order given him
superior are excused and impose no critid@bdity upon him unless the superior’s
order is one which a man of ordinansseand understanding would, under the
circumstances, know to be unlawful, or if the order in question is actually knowi
accused to be unlawféf®.

The Court of Military Review also approved the further instructions of the
judge which held that, if the members fouat @alley knew the orders to be illegal
orders would be no defence and, if they found that Calley was unaware that the
were illegal, they were to apply a moextbg standard: Calley "must be acquitted
unless the members were satisfied beyormmhabdes doubt that a maf ordinary sens
and understanding would have kmdme orders to be unlawfét®.

The Court of Military Review concluded the discussion of the defence of
of mens rea by stating that "[t]he aggredaiihis contentions against the existenc
murderous mens rea is no more absolving than the bare claim that he did not s
did any wrong act until after the operation, and indeed is not convinced of it yet
no excuse in law*

On Appeal the defense counsel's contettiat the standard applied should
that of a person of "commonest understanding” instead of "ordinary sense and
understanding” was rejected. The Appellate &oproved of the standard applied t
the trial judge and held that: "[w]hethieutenant Calley was the most ignorant pet
in the United States Army in Vietnam, errtfost intelligent, he must be presumed
know that he could not kill the persons involved here. The United States Supre
has pointed out that "[t]he rule that 'ignorance of the law will not excuse'[...] is
our law". It further referred to tipalpable illegal character of the ofer.

In this case the issues of mistake of fact, mistake of law and superior ort
surfaced. A mistake of fact is not a defiitle facts, if they were as the defendant
believed them to be, would not make lawful the acts the defendant is accused ¢
of law is never a valid excuse. Although when the defendant acted on superior
mistake of law may become relevant; thelayld acquit the defendant if it is not
satisfied beyond reasonable doubt thatsampef ordinary sense and understandin
would have known the order to be unlawful.

643]bid. 46 C.M.R. 1183; Friedman,, p. 1722.

644]bid. 46 C.M.R. 1183 and Friedman,, p. 1723.

645|bid. 46 C.M.R. 1184.

646.S. v. Call¢§973), U.S. Court of Maliy Appeals, 1973 WL 14894 (CMB)C.M.R. 19, 48 C.M.R
29.
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5.2.4 Recent decisions

5.2.4.1 International Criminal Tributted Former Yugoslavia (ICTY)
In the felebytrial (2001), on appeal, defendant Nifirst argument in relation to th

conviction for unlawful confinement of detainees irpthebiy prison camp was that
the detainees were lawfully conffiethe Appeals Chamber rejected this®flaayas
established that at least some of the prisoners were not lawfully confined.

The second argument Myiput forward is that he lacked the requiséas rea
for the crime of unlawful confinemergchuse he did not know and could not have
known “that the confinement of peoplepatebiy could, or would be construed as
illegal under an interpretation of an adméxtfithe Geneva Conventions and Atrticl
2(g) of the Statute of the TribyreaStatute not then in existerféd”.

The response of the Prosecutor waswhather the defendant thus contend
that knowledge of the law is an element of the crime or whether he raises a def
error of law, the argument is irrelevant sthege is no general principle of criminal
that knowledge of the law is an element ah#res reda crime” and mistake of law
not available as defence under international humanitafaT levAppeals Chambel
interpreted this plea of the defence as albrdahe legality principle and rejected it
the basis that the detention of those persassat that time already illegal under th
fourth Geneva Conventidft.

The Appeals Chamber than respondelde@efendant’s mistake of law defe
The defence held that the Trial Chambreden relying upon evidence that he “had
reason to know” as a basis for finding thattgffendant in fact knew that the detain
were unlawfully confined. The Appeals Chaintieated that knowledge of the rigr
of the prisoners is part of the requimehs réar unlawful confinement. As part of tr
required mens rea, knowledge of thésrighprisoners means knowledge of the
existence of such rights, their social sigriécaot knowledge of the specific legal
applying to prisoners. The Trial Chambesibecieflected that this knowledge coul
inferred from the available evidefite.

647 Prosecutor v. Natal(2001), ICTY Appeals Chamber, CasedN86-21-A, Judgement, 20 Februe
2001, § 372.

648|bid. § 330.

649|pid. § 373.

650 |bid. § 374.

6511bid. § 374.

6521bid. 88 380-386.
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However, establishing that the defehdeted with knowledge of the social
meaning of the rights of prisoners, doesnsiver the issue of mistake of law. This
issue has not been addressed by the Gaatms to be that the Appeals Chamber
agreed with the Prosecutor that mistake of law is no defence.

5.2.4.2 Special Court for Sierra Leone (SCSL)
Uncertainty of the law is the most obvi@ason for accepting the defence of miste

of law, and it shows the relation betwemsndisfence and the principle of legalitifa
poena sine lege.Biéviaust be noted that trebove discussed decisions as to
uncertainty of the law mainly concerned cases related to WWII and may now b
because of enhanced codificationtefivational criminal law and international
humanitarian law and the increase in eumibprosecutions for international crimes
However, as recently as 2007 the Specidlf@o8ierra Leone was confronted with
question of legal uncertainty relating to an international crime. This was in AFR'
against amongst others defendami(2007), a senior member of the Armed Force

Revolutionary Counéif.

The Trial Chamber first establishes, as the Appeals Chamber had alreac
determined in thMormamrasé>that the crimes relating to child soldiers, punishak
under article 4(c) of the statute, had dligsthas norms entailing individual crimina
responsibility under customary internatiamabt the time the alleged acts were
committecf®®

The Trial Chamber refers, in a footnote, to a dissenting opinion of Justict
Robertson in the Norman c8¥elhis interesting dissent deserves more attention,
however, for it sheds again some light opriheiple of legality. Robertson wondere
whether “if it was not clear to the Secretary-General and his legal advisers that
international law had by 1996 criminalized the enlistment of child soldiers, coulc
have been any clearer to Chief Hinga ldorar any other defendant at that time,
embattled in Sierra Leor&?'The enlistment of children [...] to kill and risk being

653See al§thapter 3upra

654Prosecutor v. K&8007), SCSL Trial Chamber, CaseSE&L-04-16-T, Judgement, 20 June 2007.
655Prosecutor v. Nor(2@d4), SCSL Appeals Chamber, BasgCSL-2004-14-AR72(E), Decision on
Preliminary Motion Based on Lack ofsdliction (Child Recruitment), 31 May 2004.

656 Prosecutor v. K&007), SCSL Trial Chamber, Case NSL-$8-16-T, Judgement, 20 June 2007,
657|bid., at § 728, footnote 1417.

658 Prosecutor v. Nor(2@@4), SCSL Appeals Chamber, BasgCSL-2004-14-AR72(E), Decision on
Preliminary Motion Based on Lack of Jurisdictibitd &ecruitment), 31 Ma@04, Dissenting Opinior
of Justice Robertson, at § 6.
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killed in conflicts not of their own makings abhorrent to all reasonable persons i
1996 [...]. But abhorrence alone does n&erfaat conduct a crime in international
law.”®*° Robertson distinguishes two stages in determining when enlistment of ¢
became a war crime: the first stage is identifying when it became a rule of inter|
law binding on states; the second stage is “identifying when this so-called ‘norn
international law metamorphosed into a crif@anafor the breach of which individui
might be punished® He then continues to explainythis second stage is necess:
“even — indeed, especially — in relation to conduct which is generally viewed as
abhorrent.®* The second stage is necessary Sorenhat a defendant is not convic
out of disgust rather than esticte, or of a non-existent crirffg.”

In the AFRC trial the Trial Chamber followed the majority opinion of the
Appeals Chamber. The Trial Chamber then turned to the elements of the crime
conscripting or enlisting children under tleecdd 5 years into armed forces or grot
or using them to participate activelgastilities. The Trial Chamber takes the Rom
Statute as guidelitfé.

The defence submits that “there had laepractice by various governments
Sierra Leone of recruiting persons under the age of 15 into the military prior to 1
Indictment period.[...] this practice impacts on the awareness as to the unlawfu
conscripting, enlisting or using child sddielow the age of 15. As such conduct v
not, it is submitted, on its face manifestly illegal, no conviction should be entere
Count 12 on the grounds of mistake of fi#ere the defence seem to argue alor
lines of a superior orders defence. As sel@r #zere is a difference between mista
law per se and mistake of law when obeyimgisuprders. Only in the latter situatic
will acting on not-manifestly unlawful orgensse exculpate the mistaken defenda
However, the defendant in this case did not follow superior orders, which mean
generally more stringent rule on mistakenodtgplies. The defence rephrases its pl
mistake of law on appeal.

In rejecting the plea the Trial Chamber, in my opinion, confused the plea

mistake of law with the rule that internatitava has priority over national law, that

659bid., § 9.

660 |pid., § 10.

661bid., § 10.

662]bid., § 12. See also the discussion of the GBG cases in § Qupraadd the reference there to
comments by Ferdinandusse in the same vein.

663Prosecutor v. K&8007), SCSL Trial Chamber, Case No.-8G356-T, Judgement, 20 June 2007, i
729.

664|bid., § 730.
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the rule that national law can not makeulamtiat is unlawful under international®f
Rejecting even the possibility of invokingaikésof law, on the basis that the condu
a crime under international customary law, the court does not enter into an assi
the defence. It appears therefore thalttad Chamber displayed a total misconcep
of the implications of mistake of law as an excuse; the applicability of the defen
not make the conduct lawful, but merely purports a culpability assessment.

On appeal the defence, adapting its lgegoahe Rome Statute, held that “t
Trial Chamber had erred in law in dismig&iagu’'s] argument that ‘the absence of
criminal knowledge on his part vitiated the reqmisits réathe crimes relating to
child soldiers’. He [argued] thatriens retement required for the crime was in thi:
matter negated by a mistake of law on his part. [...] [Kanu submitted] that ‘he b
that his conduct [...] was legitimat& The defence too seems to have failed to ca
in its plea the rationale of the defenamisfake of law. The Appeals Chamber very
briefly dismissed the plea as being “frivolous and vex&tious”.

These judgements of the Trial Chamber and Appeals Chamber of the Sy
Court for Sierra Leone indicate how marsgoniceptions surround the issue of mis
of law and how in fact the ICC Statute,aatlbow it has here been interpreted by t
SCSL, has reintroduced itpeorantia lewile into international criminal law.
Allowing the defence of mistake of law in this case would admittedly not have c
the ultimate result. The Court would deteritiieenistake to have been avoidable ¢
unreasonable, alternatively the Court dwud inferred consciousness of wrongdoi
from the facts of the case (the childsere being abducted and drugged etcetera).
However, rejecting the defence on the battie efnreasonableness, or the avoidab
of the mistake or inference of consciousnwesd have been more satisfactory bec.
this would specify the reproach directedeatifiendant by expressing the principle
individual guilt. It is not that Kanu's mistake irrelevant, on the contrary, it is part
what he is blamed for because he coddlould have known about the wrongfuln

of conscripting or enlisting children.

665]bid., § 732. On how the WWII case law intergteseablished this principle see Vogeley, S., The
Mistake of Law Defense in Internatic@eminal Law, in S. Yee (eth)ernational Crime and Punishmr
(Oxford: University Pres§ America, Inc., 2003)p. 59-99, p. 84-86.

666 Prosecutor v. Ka008), SCSL Appeals Chamber, Cas8@BL-2004-16-A, Judgement, 22 Febrt
2008, § 293.

667|bid. § 296.
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5.2.4.3 International Criminal Court (ICC)
In Lubangé007) the ICC Pre-Trial Chamber (PTC) inferred personal knowledg

unlawfulness of recruiting children from the available eVitfgiuedefence held the
Lubanga was unaware of the fact that, vollyndarforcibly, recruiting children unde
the age of fifteen entailed criminal respditgibnder the statute. The PTC conside
that the scope of the defence of mistakenofsléimited, referring to Article 32(2) fire
sentence. Then the PTC turned to the exceptions of art. 32(2) second sentence
that the defence of mistake of lawaaly succeed if Lubanga was “unaware of a
normative objective element of the crime asult & not realizing its social significe
(its everyday meaninff’ There was no evidence admitted to support this. In fact
PTC adds, there is sufficient evidence that the defendant was aware of the crin
nature of his behaviotif.On the one hand, the decision reveals that indeed, the :
of the mistake of law defence as providenh farticle 32(2) is limited to mistakes th
negate the required mental element. On the other, it is somewhat hopeful that 1
in addition to rejecting this plea, holding that there were no reasons to assume
Lubanga was unaware of the social signifioatide legal element, apparently foun
necessary to conclude there is enough evidence to support the finding that Luk
aware of the wrongful, or eveiminal nature of his behavidlhOn the basis of artic
32(2) the Court was not required to do so.

5.3CONCLUSION

The first issue in assessing a plea of madtédwe concerns its credibility. In most ce

where the defence of mistake of law has been raised in order to avert criminal |

668 Prosecutor v. Lub@@fs), ICC Pre-Trial @mber, Case No. ICC-@W-01/06, Decision on the
confirmation of charges, 29 January 2007, 8§ 304-316.

669 bid. §316. The Court thus adopts teading proposed by Eser, thabdsgal elements the require
knowledge is knowledge of the social meaning faveéhege person or soldier. Eser, A., Mental Ele
- Mistake of fact and Mistake of Law, iCAssese, P. Gaeta and J.R.W.D. JameBh@®Rpme statute
the International Criminal Court: A corfmédatdryOxford Uniersity Press, 2002pp. 889-948, p. 92:
925.See al€asolo, H.Unlawful Attacks in Combat SituatiortsieRI©mY's Case Law to the Rome <
(Leiden: Martinus NijhoRublishers, 2008), p. 243-244aitdaWVeigend, T., 'Intent, Mistake of Law
and Co-perpetration in thebangRecision on Confirmation of Chargeslp@rnal of International Cri
Justid2008), pp. 471-487, p. 476.

670Prosecutor v. Lub@tfs), ICC Pre-Trial @mber, Case No. ICC-@¥-01/06, Decision on the
confirmation of charges, 29 Jan28g7, 88§ 306- 314 (The evidence the Court refers to is the ratil
of the ICC statute (11 April 20@&¥ore the relevant period; Gem€onventions and two Additional
Protocols (protected persons); 1989 Convention &ighes of the Child; Appeals Chamber decisic
SCSL (31 May 2004); already beftye2002 awareness about the staagtmony of Kistine Peduto
that on 30 May 2003 she discussedsgug in relation tatification of the atute with Lubanga).
6711bid., at § 306.
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international crimes, knowledge of wrongdoing was inferred from th2 Tadss.
means that the defendant must have knostrhis conduct violated a legal rule. Th
in such a case, the mistake does not warrant an assessment of its avoidability
reasonableness (a should have known\MiesBover, the conclusion is that the
defendant was not mistaken at all. In tee chinternational crimes such a conclus
usually justified.

Several cases discussed in this cliapiezrned instances of uncertainty of |
law®™ Reprisals, providing for a justificatimler international law for an internatiol
wrongful act, have always been a delicaté’{astnere the plea of superior orders
concerned the lawfulness of execufiGfiequently the mistake will have been one
fact, not of law. The case law reveals differdcomes as to the question of wheth¢
not superior orders are merely a ground for mitigation of punishment or if super
orders provide a complete defefite.

In the case law after WWII there was great confusion about the legal efft
plea of superior ordefé According to the Law Reports, the general effect was
mitigation of punishment, the only exception being the High Command case, wl
was recognized that the plea could give rise to a completeda¥itigation of

672See egimmermaiito49), Dutch Special Court of Cassdtidri,950, No. 9, 30-2; Annual Digest 1
552-31 ages c44850), Dutch Special Court of @ies, NJ, 1950, No. 680, pp. 1201-1209; v. Kinde
(1953), 14 C.M.R. 742 (1954); Rmusecutor v. Lubg@f¥), ICC Pre-Trial Chamber, Case No. ICC-
01/04-01/06, Decision on the confirtize of charges, 29 January 2007.

673See e.g. Von Leeb (The High Coria)dté48), US Military TribustaMuremberg, dfman, The Law
War, vol. Il, p. 1421-1438WCC, vol XlI, p. 1-1Xelmuth Latza and 2 ofh&#8), Eidsivating
Lagmannsrett (Court of Appeal) and the Suprenmt @dNorway, UNWCC, VoXIV, pp. 49-85; and
Arlt (1949), Special Court of Cassation at ArnheniNétherlands, NJ 1950, no. 8, pp. 27-29; Sumr
in Annual Digest 1949, 462-4.

674See elyintge(lL949), Dutch Special CoofiCassation, NJ 1949, 5d81-5; Excerpts in Annual
Digest 1949, 484-6; aRdlkenhorst tr{ab46), British Military Court,uBiswick, Norway, UNWCC, vol
Xl, pp. 18-30.

675See eBuck Trial1946), British Military Court, Wuppe@#rmany, UNWCG/ol. V, pp. 39-44rial
of Sandrock (Almelo Tdi8#45), British Military Court for the TadWar Criminaldield at the Court
House, Almelo, Holland, UNWCC, vol. |, pp. 3334%a94951), Dutch Special @bof Cassation, NJ
1952, No. 247, pp. 516-526; Bndan E. cafd51), Dutch Special CouriGxssation, NJ 1952, No. 2
pp. 514-16.

676 See eldandovery Castlg(t828#&), Supreme Court of Lejpdi6 Am. J. Int'l L. 708 (1922¢jeus Trial
(1945), British Military Court, Haong, UNWCC, vol. |, pp. 1-ZTsial of Sawad®46), United States
Military Commission, Shanghai, UNWCC, vol. V, pp.Lis24The Hostages CE848), US Military
Tribunals at Nuremberg, UNWCC, vol. VIII; TWC vol.Kly. SAH Alsag¢t946), Court of Assizes,
Singapore, 2 MC 1%ijhlke Trigl1948), Special Court in Amsterdahne Netherlands, NJ 1949, No.
85; UNWCC, vol. XIV; Friedman, TheaLaf War (1972), vol. I, pp. 1543-15&ppler and otfE948),
Rome Military Tribunal, Italy (Tribunale mé#itenrritoriale), Fore penale, 1948, 603-22assland
Priebke c4$698), Military tribunal of Rome; Military Ag@€ourt; Supreme Cbaf cassation, Italy,
L'Indice penale, 1998, 959-1000.

677R0ling, B.V.AThe Law of War and the National Jurisdiction (fieicked9ASW. Sythoff, 1961), p.
372.

678\/on Leeb (The High CommandI®48), US Military Tribunald\atremberg, Friedman, The Law «
War, vol. Il, p. 1421-1470; UNWCC, X8l p. 1-127, UNWCC vol XII, p. 98.
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punishment was of course in line with@harter of the IMT and Control Council L.
No. 10. This rule, however, was not generally recognized in (inter)natiGivss line.
case law here under discussion shows, riegamized in many different courts anc
tribunals that the plea of superior orderdd provide for a complete defence. In th
respect it is interesting to refer to the Dutch £akbdewhere the Special Court of
Cassation held that Law No. 10 did only apphals against major war criminals; it
other trials the plea of superior orders cawmder certain strict conditions, lead to &
acquittaf?®

The case law discussed in this chapter indicates that superior orders are
principle recognised as a ground for excluding criminal responsibility for interne
crimes, although acquittal only follows under very strict conditions. Only when t
illegality of the order was not knowrhte subordinate, and the order was not
manifestly unlawful, will the defendant be successful in {5 Tdea certain extent t|
subordinate has a right to assume that thesarflbis superior are in conformity wit
international lai#? especially when the order’s unlawfulness under international
uncertairi® In the case of a manifestly unlawful order, however, the subordinate
longer entitled to assume lawfulness and he is criminally responsible for the cri
committed in obedienéIn such a case knowledge of wrongdoing is imputed to
defendant®®

679R0ling, B.V.AThe Law of War and the National Jurisdiction (fieicked9A5W. Sythoff, 1961), p.
373.

680Z(ihlke Trigll948), Special Court in Amsterdam, TheeXatids, NJ 1949, No. 85; UNWCC, vol
XIV; Friedman, The Law of War (1972), Mppp. 1543-1554, NJ 1949, No. 85, p. 48 alRdling,
B.V.A.,The Law of War and the National Jurisdiction (fieicked9AS5W. SytHpfl961), p. 373. For an
interesting perspective on the akseope/meaning of the Charter and CCL No. 10 provisions see
McCoubrey, H., 'From Nuremberg to Rome:dRiest the Defence of Superior Ordersinirnational
and Comparative Law Qa6 pp. 386-394, p. 386+389-390+393-394 (holding that the “ougt
have known” test also underlfedse WWII provisions and the RoBtatute did thus not radically
change the rule governing superior orders as some argue).

681See al€siel, M.JObeying Ord@isw Brunswick, New Jerseyarigaction Publishers, 1999), p. 4:
682See e\gon Leeb (The High CommandqI®4d), US Military TribunalsNuremberg, Friedman, The
Law of War, vol. Il, p. 14216t UNWCC, vol XIl, p. 1-12Pgleus Tri@l945), British Military Court,
Hamburg, UNWCC, vol. |, pp. 1-21; &h&. v. Kind&r953), 14 C.M.R. 742 (1954).

683See e\gpn Leeb (The High CommandI®4d), US Military TribunalsNuremberg, Friedman, The
Law of War, vol. Il, p. 14216t UNWCC, vol XIl, p. 1-127.

684See eldandovery Castle(t82&), Supreme Court of Lejpdié Am. J. Int'l L. 708 (1922pn Leeb
(The High Command Ttig48), US Military Tribunals at NurergbEriedman, The Law of War, vol.
p. 1421-1470; UNWCC,I\lI, p. 1-127U.S. v. Kind&r953), 14 C.M.R. 742 (1954) ;Buk Trial
(1946), British Military Court, Wuppe@drmany, UNWCC, vol. V, pp. 39-44.

685Se@instein, Y.The Defence of 'Obedienaeoto®dpes' in Internationa(lleiden: A.W. Sijthoff,
1965), p. 200.
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As stated in the introduction, an obstadimdting cases concerning the plea of mis
of law has been that the different defemoestake of law, superior orders, duress i
mistake of fact, are often intertwin&sl seen, the case law sometimes supesior
orders — durasdsuperior orders — mistaké*oflaere the IMT Nuremberg stated tt
in a case of the defence of superior orders, the real issue is whether the defeni
moral choice to behave differently, the court refemapterior orders — dtileseems
that, the same rationale underlies the defesopefor orders — mistakelofthecase
of duress, the pressure of the threat is so high that no one can be expected to
and resist it. In case of a mistake of law, one can say that the defendant who d
know the law and could not have known the law, can not choose for the lawful
In both cases the rationale of the defence is that he who had no moral choice t
actions is not blameworthy.

As anticipated, the case law has not deliveney clear examples of mistake of law
the area between the two outer limits @fsihectrum, legal uncertainty and manife:
illegal superior orders. In Chapter 6, aftanalysis of the elements of internationa
crimes, there are examples of situatiathe imtermediate area in which an excuse
the basis of mistake of law seems warramieevhere Article 32(2) ICC Statute dot

not apply.

686] find it remarkable that in most cases coimgisuperior orders thequirement was that the
defendant acted under mistake of law, while this dishpigtthat the particular case actually concer
situation okuperior orders — mistakeTdfdaequirement of mistake of law also seem to apply in c:
superior orders — dlitésss remarkable, because the twackese mistake of law and duress, althou
they arguably are based on the satimmale, namely that no motaice was possible, are separate
defences. Mistake of law is not a requirement of the defence of duress.

687See al&gppman, M.R., ‘Conundrums of Armed Confliciminal Defenses to Violations of the
Humanitarian Law of War', Dickinson Journal of InternatiorfabR&yy pp. 1-112, p. 55.

13¢



CHAPTER 6 APPLYING THE THEORY OF MISTAKE OF LAW
—AN ANALYSIS OF ELEMENTS OF CRIMES AND A SURVEY OF
DILEMMAS ON THE BATTLEFIELD

6.1INTRODUCTION

The conclusion of Chapter 4, holding thafiteecodification of the defence of misti
of law in international criminal law in fact dugscover the issue of mistake of law,
partially based on the premise that in gemen&dtake of law does not negate the m
element required by international crimes. The first part of the current chapter ai
validating this premise. On the basis of the crime definitions and the Elements «
it is sought to determine what the meatement requirements for war crimes and

crimes against humanity %fe.

The question is whether the provision on mistake of law in the ICC Statu
correctly limits the scope of this defence stakes that negate the mental element
alternatively, whether this article thus ufigidy excludes from international crimin.
law other conceivable mistakes of law.

In Chapter 5 the analysis of (interpmeti case law showed that mistake of |
per se has only rarely been accepted asra dor excluding criminal responsibility
international crimes. The purpose of the cucteater is to show that what is at ste
“is not a theoretical argument, but an essential guarantee of criminafjdsticethe
second part of the current chapter coneigrvey of situations in which the defen
acts under an understandable and relevant mistake of the law. This part of the
divided into three categories of mistakésnfThe first category concerns mistake:
to the prohibition as such. This category am&iamples of vidiams of internationa
humanitarian law (IHL), which are n@lum in,dsut which are so calledhla prohibite
Not every rule of IHL can be traced back to a moral conviction and the growing
complexity of (international) criminal law justifies allowing the defendant to invo

mistake of laf° With regard to this first category it is important to note that the <

688 The international crime of genodi&lexcluded from this analysis, not because | believe the defi
mistake of law should categorically be excluded in case of genocide, but because the specific i
for this crime, the intent to destroy a group, syi@emplicates formulating an example of good fa
belief that this was lawful.

689 Jescheck, H.H., 'The General ¢¥piles of International Crimiriadw Set Out in Nuremberg, as
Mirrored in the ICC Statute’, 2¢burnal of International Crimina(20@sticep. 38-55, p. 44.

690 Ambos, K., 'Remarks on the General 8fdriternational Criminal Law'Jdurnal of International
Criminal Just{2606), pp. 660-673, p. 668.
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of this category is influenced by thetfzatt many States do not live up to their
obligation under the Geneva Conventionsfatditional Protocols to disseminate th
rules of IHL among their citizeti$The second category contains examples of mis
as to justificatory circumstances and norenatements that are part of the crime
definition and justifications. Grounds for editlg criminal responsibility are likely t
less cle&t than the crime definition itself. Théstence and scope of justifications i:
often unknown to the average perSdnhis category of mistakes of law therefore
seems to be the most relevant in internadticinainal law. The third category, closel
related to the second, contains mistakes as to the existence of justifications not
criminal law, but under public international law. The defendant may believe thel
ground of justification under publiteimational law which makes the otherwise
wrongful act legitimate. The most telling example is the right to reprisal. The Cc
be able to respond to such a plea of jtdic on the basis of Articles 31(3) and 21
the ICC Statute.

PART | - QUBJECTIVE REQUIREMENTS OF CRIMINAL RESPONSIBILITY

It appears that the theoretical accounts in Chapters 3 and 4 form a firm basis fc
proposition that the correct theoretical appraoécthtes mistake of law to be treatec
an excuse. The discussion in these chaptered that the current codification of
mistake of law as a ground for excluding criminal responsibility does not cover |
possible mistakes, such as mistakes as tolgafijustification and mistake as to th
prohibition as such. There will be excepiticaes where a mistake of law does ne:
the mental element, but, as the theory sthike of law proved, most of the time mis
of law functions as an excuse. Consequently, the defendant who acted in the
belief that his acts were lawful, acted with the required¥hféet following is an
account of those exceptional cases wherakmist law does negate the mental elel

required for criminal responsibility for war crimes and crimes against humanity.

691Se@oister, N., Reflections on the relationship between the duty to educate in humanitarian I
absence of a defence of mistake of law in the @tuge of the International Criminal Court, in R.
Burchill, N.D. White and J. Morris (ethjernational Conflict and Semwrifssays in Memory of Hilair
McCoubrégambridge: University Press, 2Qb)32-48, p. 32-33.

692\Vise, E.M., ‘Commentary on Parts 2 and 3 of tpd&u Intersessional Draft: General Principles
Criminal Law', 13blSouvelles Etudes P€ma®e3, pp. 43-53, p. 52.

693 Ambos, K., 'Remarks on the General 8fdriternational Criminal Law'Jdurnal of International
Criminal Just{2606), pp. 660-673, p. 668.

694]bid. , p. 668.
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6.2ELEMENTS OFCRIMES

On the basis of Article 9 of the ICC Statilite,Elements of Crimes (EOC), a docun
drafted by the Preparatory Commission, agss@ourt in the interptation of Article:
6, 7 and 8. The EOC is arguably not binding on the ©dart it forms an important
insight in the drafters’ understanding efdtime definitions in the Statute. It will

therefore provide a useful basis to the folloamadysis of the required mental elem

As seen in Chapter 4, Article 30 ofl@@ Statute provides for a default rule
the required mental element. The first paragraph provides that the material eler
crime must be committed with intent and Kedge. The term ‘material elements’
to the definitional elements of the crimes enumerated in ArticleS%did@e 30 doe
not mention the requirementdhrechtsbetsainSince Article 32(2) only recognizes
potential relevance of a mistake of lawnégates the mental element, the element
issue is, when do the definitional elesrequire knowledge of wrongdoing?

The second and third paragraphs of @idigldistinguish three types of mate
elements, relating to the conduct, theemprences and the circumstances that qua
the definitiorf”” In order to determine the scope o$talke of law, as defined by Arti
32(2), it has to be determined which material elements lend themselves to be n
mistakes of law. Many circumstantial elements concern facts, but some are mo
legal charact&f containing legal connotations or value judgeffit@tmsequences t
can contain legal elements. In theory, a mistake of law concerning these eleme

695Hebel, H.v., The Making of the Elemaift€rimes, Introductiom R.S. Lee (edThe International
Criminal Court, Elements of &moiesles of Procedure and @vitidegeNY, USA: Transnational
Publishers, Inc., 200pp. 3-18, p. But se&/eigend, T., 'Intent, MistaddeLaw, and Co-perpetration il
the LubangBecision on Confirmation of Chargeslpérnal of International Crimina(2088)cep. 471-
487, p. 472-474 (reflecting on theadle about the statathe EOC and desbing how the ICC Pre-
Trial Chamber has confirmed its status to be “as ‘law’ to be applied by the Court, with a rank ec
Statute itself”).

696 See al&ser, A., Mental Elements - Mistake of fattMistake of Law, in A. Cassese, P. Gaeta ar
J.R.W.D. James (edhe Rome statute of the Imir@aiminal Court: A comm@didoyd: Oxford
University Press, 2002pp. 889-948, p. 909-910; Ambospir, Allgemeine Teil des Volkerstrafrect
Ansétze einer DogmatigiBeutig: Duncker & Humblot, 2004),764; and Sliedregt, EThe Criminal
Responsibility of Individuals foaondahtnternational HumanitariéhheaWague: TMC Asser Press,
2003), p. 56-57 and 307.

697 Piragoff, D.K., Article 30: Mental Element, in O. Triffterer @omymentary on theeFBiatute of the
International Criminal Courtversidotes, Article by éBa@alen-Baden: Nomos Verslagsgesellschaft,
1999)pp. 527-535, p. 528ee algelt, M. and H.v. Hebel, The Making of the Elements of Crimes,
are Elements of Crimes?, in R.S. Lee Téeé.)nternational Criminal Etantents of Crimes and Rules
Procedure and Evigenstey, NY, USA: Transiwatal Publishers, Inc., 200Qdp, 13-18, p. 14.

698Kelt, M. and H.v. Hebel, The Making of the Elements of Crimes, What are Elements of Crime
Lee (ed.)The International Criminal Court, Edé¢@gntes and Rules of Procedure agérlsiegnisd’,
USA: Transnational Publishers, Inc., 2pp1)13-18, p. 15.

699Kelt, M. and H.v. Hebel, The Making of the ElemehCrimes, General Reiples of Criminal Law
and Elements of Crimes, in R.S. Lee {|tk)International Criminal E@mtents of Crimes and Rules
Procedure and Evigfenistey, NY, USA: Transiwatal Publishers, Inc., 2004y, 19-40, p. 27+34.
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negate the required mental element. Many legal elements, like for example 'prc
person', can not be understood without legal knowfedies would mean that a
mistake in this respect would negate tmeaihelement; which may lead to the
undesirable result of culpable mistakes remaining unpunished. As Ambos hold:
not a good idea, however, to try to limit this undesired result by blurring the dist
between fact and law, as Article 35dbecause now mistake of law has been
transposed to the same level as mistake 6 faeiavoid the undesired result, the
General Introduction to the EOC, and, asillesee, the elements of war crimes ar
crimes against humanity, atttedgo exclude the relevancaahistake of law as to t
legal elements. Paragraph 4 of the General Introduction of the Elements of Crir
provides:

“With respect to mental elements associate@lsitients involving value judgement, such
those using the terms “inhumane” or “severe’nibti;mecessary that therpetrator personall

completed a particular value judgigimunless otherwise indicated.”

Clark points out that this Paragraph “endeavours to capture the majority pésitta
that it is not necessary to prove thatghrpetrator completed the value judgenfént
Paragraph 4 excludes the relevance pktpetrator's personal value judgement of
elements using terms like 'severe' or 'inhuffffietre are some exceptions to this
personal value judgement required' paragraph. An example can be found in Art
8(2)(b)(iv), element 3, footnote 37: "it is required that the perpetrator realizes th
harm caused by his or her attack wasstekably out of proportion to the expected
military advantagé

Ambos finds that here, in paragraph 4, the EOC are in conflict with the S

more specifically with article 32(2) second seriteHetler agrees and rejects the

700 Ambos, K.Der Allgemeine Teil des Volleastsaiinséatze einer Dogmatiggelinn®uncker &
Humblot, 2004), p. 813.

701]bid. p. 814.

702Clark, R.S., 'The Mental Elemiarinternational Criminal Law: TReme Statute of the Internation
Criminal Court and the Elements of Offenses’, C2{8)jnal Law For@901), pp. 291-334, p. 323.
703See alg@lt, M. and H.v. Hebel, The Making of the Elets of Crimes, General Principles of Crin
Law and Elements of Crimes, in R.S. Lee Té@.)nternational Criminal E@mtents of Crimes and k
Procedure and Evigfenstey, NY, USA: Transimatal Publishers, Inc., 200Qdp, 19-40, p. 34.

704See al¥derle, G. and F. Jessberger, "Unless othprawsged': Article 30 of the ICC Statute and t
Mental Element of Crimes under International Criminal Laatiral of Internafi€riminal Jus{agons),
pp. 35-55, footnote 44, at p. 43.

705 Ambos, K.Der Allgemeine Teil des VollaakstsafAnséatze einer DogmatiBgelinn®uncker &
Humblot, 2002), p. 783ee alsteller, K.J., 'Mistake of Legal Element, the Common Law, and Atrti
of the Rome Statute'J6urnal of International Crimina(2088icep. 419-445, p. 434.
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‘solution’ offered by authors ané telements of Crimes to apply the
Parallelenwertungsigticb purports that the perpetrator needs only to be aware ¢
social meaning of his atfs.

It can be argued though that, although in violation of the Statute, this sta
‘correct’; as we saw in chapters 2 and 3, under most national law systems a leg
evaluation is not required for the establishment of criminal responsibility. As we
from Kelt and Von Hebel, the same was intended to apply for the Statute; they
it “was generally felt that article 30 shoatdead to the result that a perpetrator’s
knowledge of a legal term, or his or heejalilgement, would be determinative for
inference of individual criminal responsibility. It should be enough that the perpe
was aware 8f the factual circumstances that formed the basis for a certain conc
to a legal circumstance or a certain v&fUuitther, “[tlhe principle ahens reaverage
cannot be said to require that the perfmetreas aware that the act was criminalize:
This is one of the fundamental principlesriofinal law recognized in most national
legal systems and in international {&Wnteed, it is not the belief of the defendant
determines the law. Moreover, whether he knew the acriminalizéslirrelevant,
even to the finding of the requitddrechtsbetsaii'® But we can not (yet) dispose o
the provision as being completely irrelevant, because Paragraph 4 of the Gene
Introduction says “unless otherwise indicawftiat are the material elements that ¢
a mistake of law to negate the required neataknt, i.e. those situations that artic
32(2)doesover?

6.2.1 Elements of crimes against humanity
The introduction to elements of crimeaiagt humanity provides that the defendan

should have had knowledge of the genertdxtasf his conduct, namely the widesp
or systematic attack against a civilian gapuléccording to Article 30(3) the intent

must also extend to this contékThe issue is to determine what the object of the

706Heller, K.J., 'Mistake of Legal Element, the Common Law, and Article 32 of the Rome Riatog
of International Criminal {26083, pp. 419-445, p. 439. See facagdion of his arguments § 4&0a@a
7070r should have been aware obffiote in the original text, AvV].

708Kelt, M. and H.v. Hebel, The Making of the ElemehCrimes, General Reiples of Criminal Law
and Elements of Crimes, in R.S. Lee {@te)International Criminal Entents of Crimes and Rules
Procedure and Evigfenistey, NY, USA: Transiwatal Publishers, Inc., 200Qdp, 19-40, p. 34.
7091bid., pp. 36.

710See al&§a2.3.2.3, Bupra

711See al¥derle, G. and F. Jessberger, "Unless othpransged': Article 30 of the ICC Statute and t
Mental Element of Crimes under International Criminal Laectyr8al of Intermati€riminal Justaos),
pp. 35-55, p. 49-50.
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required knowledge is. Is it the existeneadture or the political and ideological
principles of the confli¢t?0r, alternatively, general knowledge of the attack base
policy in a broad sen&é?

Robinson explains that during the negotiations “[i]t was argued on both s
as a practical matter, the approach taken walkde little difference since in virtually
cases the widespread or systematic chavactidrbe obvious, and therefore knowle
of it would be easily inferred. The compromise reached, as proposed by the US
refer in the contextual element to knowledge of the widespread or systematic a
then to provide in the Introduction that this “should not be interpreted as requirit
proof that the perpetrator had knowledfjall characteristics of the attack®.”

Again, the scope remains uncertainit igitinlikely that this knowledge
requirement extends to the legal charactenisdtihe attack. In this respect paragre
of the general introduction applies. The required knowledge is at least only fact
facts are relevant to this knowledge remtiinbtful. For our purposes it suffices to
conclude that no proof of legal knowledge on the side of the perpetrator is neec
establishing that he acted with the requined/edge relating to the context of his
behaviour. A mistake of law in thispect does not negate the mental element.

Turning now to some specific elementxiofies against humanity, an impor
question is whether or not these elements perhaps require legal knowledge or ¢
violate the law.

6.2.1.1 Specific elementsat@epditrture and Persecution
The crime against humanity of deportatidomible transfer of the population (art.

7(2)(d)) is defined by article 7(2)(d) tamibke 'forced displanent of the persons
concerned by expulsion or other coerciveftactsthe area in which they are lawfull
present, without grounds permitted underiational law'. The crime against hume

712 Ambos, K., Some Preliminary Betibns on the Mens Rea Requirements of the Crimes of the I
Statute and of the Elements of Crimes, in L.C.e.a. Vohraléas)inhumanity to iTdre Hague:
Kluwer Law International, 2008. 11-40, p. 2Bee s Robinson, D., The Elements of Crimes Age
Humanity, in R.S. Lee (ed@hg International Criminal Court t&fn@mes and Rules of Procedure .
EvidengArdsley, NY, USA: Transimatal Publishers, Inc., 20Qdp, 57-108, p. 72.

73Ambos, K., Some Preliminary Betibns on the Mens Rea Requirements of the Crimes of the I
Statute and of the Elements of Crimes, in L.C.e.a. Vohraléas)inhumanity to iTdre Hague:
Kluwer Law International, 2008{p. 11-40, p. 31-33ee al&pbinson, D., The Biments of Crimes
Against Humanity, in R.S. Lee (&thg International Criminal CougnEBemCrimes and Rules of Prc
and Evider(gedsley, NY, USA: Transiwatal Publishers, Inc., 2004p, 57-108, p. 73.

714Robinson, D., The Elements of CrirAgainst Humanity, in R.S. Lee (8thg International Crimine
Court, Elements of CrimBsikesdof Procedure and Exidisteyy NY, USA: Transnational Publishers,
2001)pp. 57-108, p. 72.
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of torture also contains a so-called 'unlaedslrelement, stating that torture shall r
include “pain or suffering arising only frammerent in or incidental to, lawful
sanctions”’® And the definition of persecution refers to “the intentional and seve
deprivation of fundamental rights contrary to international*faiie element
belonging to the 'contrary to international &dement contains a footnote stating th
this requirement is without prejudice to paragraph 6 of the General Introduction
Elements of Crimes. Paragraph 6 stateadhaially the elements will not repeat the
elements of the crime definition that refeh®unlawfulness of the behaviour. It is
difficult to understand this reference to Paragraph 6, or, indeed, the meaning of
Paragraph 6 itself. Perhaps we can dpavaliel to Paragia 5 of the General
Introduction: "Grounds for excluding crimimesponsibility or the absence thereof
generally not specified in the elements of crimes listed under each crime". The
behind this paragraph was that the EOC were meant to provide a list of elemer
needed proof in every cé<e.

The elements of crime do not stateezifip mental element in relation to the
'unlawfulness' elements. This would mean that the default rule of article 3& app
However, does the element ‘without grounds permitted under international law'
example fall under 'material elements' asi¢h Wie perpetrator should have acted
the required mental element? The analyses in Chapters 2 and 3 of 'unlawfulne:
element of the crime definition, seems to justify the conclusion that most of the
is not the case. Generally, this part of the crime definition merely indicates that
circumstances under which internationalllawsathe forcible transfer of the civiliar
population. As part of the definition thdawfulness of the transfer requires proof.
What does not need proof is knowledge or awareness on the part of the defenc
the unlawfulness of this transfer. As indidat€hapter 2, when the legal element i
equal to or constitutes the wrongfulness adichea mistake as to this element does
negate the required intent. This does not mean that a mistake of law as to the ¢
which transfer is permitted under internatilawalis irrelevant to the establishment «

perpetrator's culpability. The issue of mistakewdt addressed at a later stage, aft

715Art. 7(2)(e) ICC Statute.

716 Art. 7(2)(g) ICC Statute.

717See algelt, M. and H.v. Hebel, The Making of the Elets of Crimes, General Principles of Crin
Law and Elements of Crimes, in R.S. Lee Té@.)nternational Criminal E@mtents of Crimes and
Procedure and Evighenastey, NY, USA: Transitatal Publishers, Inc., 2004y, 19-40, p. 38.
718Se@aragraph 2 of the general introduction to the EOC.
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has been established that the crime definitoobe®n fulfilled. In Part Il of this Chag

we will return to this example.

6.2.2 Elements of war crimes
For the purposes of this section the following elements of war crimes are releve

Introduction to War Crimes

“With respect to the last two elements listed for each crime:

X There is no requirement for a legal evaluation by the perpetrator as to the exist
armed conflict or its character as international or non-international;

x In that context there is no requirement for awareness by the perpetrator of the 1
established the character of the conflict as international or non-international;

x There is only a requirement for awarenetsge dactual circumstances that establist
the existence of an armed conflict thatdigihin the terms “took place in the conte
of and was associated with”.

Common Elements for Article 8(2)(a)

“Such person or persons were protected unégeoromore of the Geneva Conventions of 1
The perpetrator was aware of the factual ciranoest that established that protected statu
(footnote 32: This mental element recognizes the interplay between articles 30 and 32
footnote also applies to the corresponding element in each crime under article 8 (2) (a
the element in other crimes in article 8 (2) coingeawareness of the factual circumstance
establish the status of persons and property under the relevant international law of arn
conflict.) (footnote 33: With respect to nationality, it is understood that the perpetrator r
only to know that the victim belonged to an adverse party to the conflict. This footnote
applies to the corresponding element in each crime under article 8 (2) (a).)

The conduct took place in the context of and was associated with an international arm:
(footnote 34: The term “international armed conflict” includes military occupation. This
also applies to the corresponding element in each crime under article 8 (2) (a).)

The perpetrator was aware of the factual circurestéimat established the existence of an .
conflict.”

Common Elements for Article 8(2)(b)

“The conduct took place in the context of and was associated with an international arn
conflict.

146



The perpetrator was aware of factual circumstidratestablished the existence of an arme
conflict.”

Common Elements for Article 8(2)(c)

“Such person or persons were either horsrdbato or were civilians, medical personnel o1
religious personnel taking no active partetdstilities. (footnote 56: The term “religious
personnel” includes those nomatzatant military personnel carrying out a similar function
The perpetrator was aware of the factr@lrostances that dsliahed this status.

The conduct took place in the context of and was associated with an armed conflict no
international character.

The perpetrator was aware of factual circumstidratestablished the existence of an arme
conflict.”

Common Elements for Article 8(2)(e)

“The conduct took place in the context of and was associated with an armed conflict n

international character.

The perpetrator was aware of factual circumstidnatesstablished the existence of an arme
conflict.”

As to the contextual elements of war critheslast two elements for each of the wi
crimes under 8(2)(a) and (b) and (c)&ithe EOC provide “[t]he perpetrator was
aware of the factual circumstances thdtlissiad the existence of an armed conflic
The introduction to war crimes gives a furgixplanation: no legal evaluation is req
and it is not required that the perpetratoramase, even as to the factual matter, o
circumstances that established the cfiearaf the conflict as international or non-
international. What is required is that the perpetrator knew of the factual circum
which establish the existence of aredrconflict. Thus, as Ambos notes, the
perpetrator is not even required to have been aware of the facts relevant to the
distinction between the two types of armed cofiflittould be argued that the
requirement of only factual knowledge axiience of an armed conflict is justifiec

because the perpetrator has no influenceegoréisence of these contextual elemet

9 Ambos, K., Some Preliminary Betilons on the Mens Rea Requirements of the Crimes of the |
Statute and of the Elements of Crimes, in L.C.e.a. Vohraléas)inhumanity to iTdre Hague:
Kluwer Law International, 2008p. 11-40, p. 1But seBlasolo, H.Unlawful Attacks in Combat Situe
From the ICTY's Case Law to the Ronteesdatut®dartinus Nijhoff Plishers, 2008), p. 2&8rguing that
it must be established the perpetrator was aware “of the facts that established the character of
as international aron-international”).
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Another requirement is that the perpetrator must have been aware of the
relating to the status of the victim asatected person. Dérmann holds that these
elements indicate that the ‘circumstance elemerat crimes related to the charact
the armed conflict and the protectecustaf the person are not covered byrikas re
requirement of Article 30. Instead a meatéahent to the requirement of protected
status was added, according to which “[t]he perpetrator was aware of the factus
circumstances that established the protected $ta@is&. could also argue that Artic
30 applies, requiring knowledge of these circumstance elements, and that the E

stipulate that the required knowledge is only factual knowledge.

In footnote 32 (under common elements fdichkr 8(2)(a)) the drafters state that thi
mental element, awareness of the fadtaamstances that established the protecte
status, recognizes the interplay betweene&r86land 32 of the Statute. According
Doérmann this footnote emphasizes “the génaleathat while ignorance of the facts
may be an excuse, ignorance of the lawiioabe of the Geneva Conventions and
definitions of protected persons or property) is Rdt’is probable that in this
footnote the drafters recognize that, in gérarly mistakes of fact negate the men
element but that mistakes of law do Rethaps unconsciously, the drafters have
revealed that they intended Article 32(Bate a very limited scope, only applying |
one limited category of mistakes of law. The general or common mental elemer
requirements for war crimes relating to the existence of an armed conflict and tl
protected status of the victims will not be affected by a mistake of law.

6.2.2.1 Specific elements: lusproparflag, insignia or uniform
Another provision where the Elements malezance to the interplégtween article !

and article 32 is Article 8(2)(b)(vii). Bhniicle concerns the war crime of "making

improper use of a flag of truce, of the dlagf the military insignia and uniform of tt
enemy or of the United Nations, as wedlf dise distinctive emblems of the Geneva
Conventions, resulting in death or seriouspakrijury”. The elements to this crime
are discussed separately in the EOC. Vgiindr¢éo the war crime of making imprope
use of the flag of truce, of the flag othaf military insignia and uniform of the enen

720Dgrmann, K.Elements of War Crimes under the Romééd&tatateaifonal Cah@ourt. Sources an
CommentdGambridge: Cambridge Wmsity Press, 2003), p. 118.
721bid. , p. 118.
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and of the distinctive emblems of the Gel@a/entions the elements require that
defendanknew or should have kfithenprohibited nature, that is of the illegality, o
such use. With regard to making improper uadlad, military insignia or uniform of
the United Nations, the elemergquire that the defend&mewof the prohibited
nature of such use. This seems to bertlyecrime within the statute that requires
knowledge of unlawfulness as an elemen¢ afitme; in case of improper use of a f
military insignia or uniform of the Widtudtnowledggkthe prohibited nature of the
conduct is required. According to footnote 41 the reason for this is "the variable
regulatory nature of the relevant prohibitiéfisfere any mistake, even an
unreasonable one, will exculpate the defefidi@he other elements to crimes of
improper use of a flag, insignia or unifowhich require that the defendant koew
should have knaout the illegality of such a use, tineitexculpatory effect of mistal
of law to reasonable mistakes. According to Cottier, here the EOC seems to de
article 30 by providing for criminal responsibility for negliféHegler wonders
whether such a deviation can be provided for in the EOC; he concludes that ‘ur
otherwise provided’ in article 30 refers to otherwise provided by the®tatute.
How should we interpret the reference hetiegtdnterplay betweertiale 30 and articl
327 As stated above, in the discussior oétjuirement of knowledge of the protec
status of the victims, the interplay wasmsiated as to emphasize that generally

mistakes of fact do negate the required mental element and mistakes of law do

722| agree with Cottier that the ‘should-have-knasgt'aiso allows for these factors being taken int
accountse€ottier, M., Article 8, parabQyii), in O. Triffterer (ed Lommentary on the Rome Statut
Interantional Criminal Courtv@tssé&lotes, Article by ANldlechen, Germany: Verlag C.H. Beck oH(C
2008)pp. 350-362, p. 355.

723This actually depends on theaysapplied. As we saw in Chaptsupra the Anglo-American systi
does not require reasonableness in case of crimenbbr recklessness, and some civil law systen
require reasonablessan all caseSe&liedregt, E.vI,he Criminal Responsibifidivaduals for Violations
International Humanitarian(ThevHague: TMC Asderess, 2003), in footnote 402 on p. 316. | think
reasonableness standard in case of crimembtamebe explained by the objective and normative
application of the intenéquirement. Whether the defendant acted with the required intent is dete
by applying an objective standard. This standatttis $ense also normativet, ot to the same exter
as the negligence standard. It is not an isshewdfl have kndwhrather omust have kndBee alydilt,
H.G.v.d., The Duty to Know: erlkebeschouwingen over het ledrstan command responsibility, in
G.J.M. Corstens and M.S. Groenhuijsen Rl en Recht; Liber Amicorum voor Nibe\eijeer
Gouda Quint, 2000pp. 123-135, p. 127-129, and Hullu,Materieel Strafrabtventer: Kluwer, 2006)
p. 216-217.

724Cottier, M., Article 8, para. 2(b)(vii), in O. Triffterer @doymentary on the Rounte &t#te Interanti
Criminal Court, ObseiNetss, Article by Ar{ielénchen, Germany: Vagl C.H. Beck oHG, 2008p.
350-362, p. 354.

725Heller, K.J., 'Mistake of Legal Element, the Common Law, and Article 32 of the Rome Riatog
of International Criminal {28083, pp. 419-445, p. 436+48kke aldanbos, K.Der Allgemeine Teil det
Volkerstrafrechts. Ansétze einer Dogniiagdierubgncker & Humblot, @8), p. 789; and Weigend, T.
"The Harmonization of General Principles of Crinhiaat The Statutes and Jurisprudence of the IC
ICTR, and the ICC: An Overview',N8uvelles Etudes P&@0d3, pp. 319-335, p. 327.
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should this explanation be applied hereg simis provision seems to grant a mistak
law mental-element-negating effect? Thiséxception to the interplay between art
30 and 32. Caottier explains the reference to the interplay as a specification of tt
which a mistake of law constitutes amgtdar excluding criminal responsibifit{.he
fact that footnote 41 also refers to this interplay, however, negates the argumer
drafters recognize the reasonableness orlgiliyidaquirement in case of mistake c
law, because in this case any mistake negates the required intent.

It is not clear as to what this 'interplay’ means. As seen in the preceding
Article 30 provides only for a default ruléhenrequired mental element. Mistake o
is almost never related to this mentaleriétyut is rather concerned with the actor's
culpability. What these element requiniogviedge of the prohibited nature of the
conductdomake clear, however, is that the elements here, and only here, specil
provide for such a requirement. Reasancantraribis indicates that where the
elements do not provide for this, i.elliother crimes, knowledge of wrongfulness
not an element.

To conclude, a final remark should be naade the should have known standard

sometimes provided for in the elements. An example can be found in the above
mentioned provision on the improper use of a flag, insignia and uniforms. Anott
example is located in the provision on thecvime of conscripting and enlisting chil
soldiers, articles 8(2)(b)(xxvi) and 8(2){eElement 3 requires that the perpetrator
knew or should have known the persons were under the age of 15. Werle and .
find that elements like these actually expand the liability under Article 30 into th
of negligenc&’ They argue that the elements heregdpyiring that the defendant is
responsible if he should have known that they were minors, expand the liability
article 30(3), which requires the defenddrdve had actually knowledge of the sol
minor status. | do not agree with the thesis that the EOC here turn a crime of in
a crime of negligenZ8The element of the crime deifion relating to the age of the

child soldier should, it is submitted, be regarded as a so called 'objectified' elen

726 Cottier, M., Article 8, para. 2(b)(vii), in O. Triffterer @doymentary on the Rounte &t#te Interant
Criminal Court, ObseiNetss, Article by Ar{ielénchen, Germany: Vagl C.H. Beck oHG, 2008p.
350-362, p. 354.

727\Werle, G. and F. Jessberger, "Unless otherwigteghoArticle 30 of the ICC Statute and the Met
Element of Crimes under International Criminal Lal@ufhal of International Crimina(2088i;ep. 35
55, p. 48.

728See al¥deigend, T., ‘Intent, Mistakelafw, and Co-perpetration in thébangBecision on
Confirmation of Charges'J6urnal of International Crimina(20@8jcep. 471-487, p. 485.
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attendant circumstan@The required mental element remains intent, but this me
element does not cover the attendant circumstance. A mistake about the age o
person does not negate the perpetrator's intent, but it is not completely irreleval
The reasonableness of the mistake should be taken into account in assessing t
perpetrator's culpability. This is not incomfmatilith Article 30,drause Article 30 do
not cover the issue of culpability. Articlés3thly concerned with establishing whet
the actor acted with the required int&fthe crime is a still a crime of intent but for

part of the definition negligence suffiées.

6.2.3 Conclusion Part |
The elements of crimes against humanityandrimes purport that the only eleme!

that, potentially, could be covered by a mistake of law, the normative elements,
excluded from the scope of this defencicl&r32 provides that mistakes of law are
relevant when they negate the mental elefneritne definition consists of factual a
normative elements. In general the facteralegits are covered by the mental eleme
that is to say, if the perpetrator lacks frieknowledge relative to one of the factue
elements, the required mental element isdadkigeneral, because so called 'objec
factual elements are not covered by the required intent. The EOC stipulate that
general the normative elementsateovered by the mental element, meaning tha
order to establish the required mental element, it is irrelevant what the defenda
thought or believed relative to these normative elements. Only if the perpetratol
knowledge of the factual circumstances wintgthis normative element, will he lac
the required intent.

The normative element will be establisheubstx it is for the judges to decidt
whether the act was ‘severe’ or ‘unlawfulkoessive’. It is not up to the perpetratol
determine the law. His decision to act (wmay be based on a mistaken evaluatio
the law) will be normatively assessed. Criminal intent is not required; it is not a
requirement of criminal responsibility thajpdgetrator acted with the intent to viol
the law. This is not an element of the cdefmition that requires proof in every sin

case. This is not a strange or excepposition; as we saw in Chapters 2 and 3, in

729See alfimd. , p. 485 (Weigend speakarofaccompanyimircumstance').

730Se@ 4.2.Zupra

731To the contrary Heller, K.J., ‘Mistake of Legal Element, the Common Law, and Article 32 of t
Statute’, ournal of International Crimina(20G8)cep. 419-445, p. 444 (Hedsists the incorporatior
of should have known elements also becausevifé'spread disposition to avoid responsibility base
either negligence or recklessness").
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threefold system, especially, this is a very common and logical approach. As st
does not imply however that a mistake of law is always irrelevant. In fact, the e
mistake of law justifies a finding that no criminal intent is required. If the defend
without fault unaware of the wrongfulness of his behaviour, he lacks the require
culpability for criminal punishment.

What Article 32(2), taken together with@lements, shows is that the drafte
seem to have left out a whole range ofwike relevant mistakes. These mistakes
only be taken into account in a system that recognizes the establishment of gui
sense of reproachability, as a requiremematefram the required intent, but, inclu
as part of a comprehensive system oftialaii an inextricable element of criminal
responsibility.

Another question is whether or not it is yikbht a defendant will be mistaken abot
lawfulness of his behaviour, when hisaantasunt to war crimes or crimes against
humanity. Because most international crimesadwen in,sge are inclined to answer
this question in the negative; it is not likely that anyone can reasonably claim m
law in these cases. In such cases a prestake of law will, most of the time, be
implausible and a presumption of knowledgaafgdoing will be justified. Fulfilme
of the intent requirement of the crime mi@tn will justify the inference that the
perpetrator also acted with the requilecechtsbetsainHowever, does this mean tr
we must abolish the defence a priori? No matter how abhorrent most internatio
crimes may be, some circumstances may austdlation of the law nevertheless. T
circumstances are covered by justificatamymstances, and it is plausible that a
defendant makes a mistake as to the legal scope of these circumstances becal
scope is often far from settled.

PART Il —DILEMMAS ON THE BATTLEFIELD

As argued before, not all not all norms of international criminal law, including
justifications, have fully crystallized anddht that perpetrators are likely to be les:
familiar with international crimes than wditimestic crimes, seems to warrant not

excluding the defence of mistake of law a priori.
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Weigend argues that it is unlikely thasalated’ mistake of law ever arises
connection with the crimes enumerated in the ICC Stafatand noted that, at the
Rome Conference, it was argued that "itdnmeihard to conceive of a situation of
mistake of law, given the nature of the crimes within the jurisdiction of thé*€our
But, as Boister asks himself, "can faioly assumed that all those who may enter
combat in ‘civilized’ states know all ofrthes, and what about those in ‘uncivilized

states, or states that have failét|?".

Each section below discusses a situation in which a perpetrator of an internatic
could invoke mistake of law as an exioudes unlawful behaviour. The first sectior
outlines a situation in which the mistake of law is relevant because of the uncet
the international offence the perpetrator is accused of. This may be uncertainty
prohibition as such or uncertainty about the megaf a legal or justificatory elemer
the crime definition. The second sectiofirm# a case in which the defendant was
mistaken as to the legal scope or existeracgrofind of justification. The third secti
concerns mistakes about defences under public international law. These all cot
situations which are not covered by article 32 ICC Statute.

6.3MISTAKES ABOUT THE PROHIBITION

First, it is necessary to examine international crimes thatrasdumotin.de the rare
case of international crimes thatnaaéa prohibithe perpetrator's ignorance of
wrongfulness will be credible. An example we already encountered in the previ
theimproper use of a flag, insignia oFletifoemmentions the war crime of article
8(2)(b)(xii), declaring that no quarter wifiiben, as an example of an offenakim
prohibituf® It may be doubted as to whethenaor this is a good example, because
every military officer will recognize thatithi prohibited order, especially those in

732\\eigend, T., 'The Harmonipatiof General Principles ofi@inal Law; The Statutes and
Jurisprudence of the ICTY, ICTR, and the ICC: An OvervieNgu\&lles Etudes Pé@0€y, pp. 319-
335, p. 332.

733Saland, P., International Crimlrealv Principles, in R.S. Lee (&thg Internationah@mnal Court, The
Making of the Rome Statute, Issues, Negotiafidre Hagsgltsluwer walnternational, 1999)p. 189-
216, p. 210.

734Boister, N., Reflections on the relationship bettheaiuty to educate in humanitarian law and tt
absence of a defence of mistake of law in the @tuge of the International Criminal Court, in R.
Burchill, N.D. White and J. Morris (ethjernational Conflict and Seswriyssays in Memory of Hilair
McCoubrégambridge: University Press, 2Qb)32-48, p. 38.

735Fletcher, G.PThe Grammar of Criminal Law. Amerigaratamand International, Volume one:
Foundatio(i$ew York: Oxford University Press, 2007), p. 31.
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command positions, who are the only persons who can potentially be liable for
crime’®

It is likely that other examples given by Fletcher and Ambos are more
convincing. Ambos refers amongst othielgs to the war crimes of causing
"widespread, long-term and severe damage to the natural envifdrandritie vague
element of the crimes against humanitytiofear (1)(k) referring to "other inhumane
acts'*® As Ambos holds, a mistake of lakoahese normative elements will be
irrelevant to the finding of intent, but must in the final analysis be addressed wr
assessing the defendant's culpaBility.

A mistake about a normative elemethowly negate the required intent if th
defendant is not even aware of the socehimg of the element in question. A mist
about the legal significance is irrelevant to the finding of intent, no legal knowle
required. A mistake about the legal significance that leads the defendant to be
about the wrongfulness of his behaviour igrtieeless, relevant to the establisherr
of the defendant's culpabifity/Article 32(2) does not cover these mistakes howev
Under the proposed supplement to the Stahisemistake would be relevant; the is
of culpability would revolve around the doasif the avoidability of the defendant's
mistake.

The next section explores the consequerficeistake of law as to justificatory
defintional elements, such as 'civiliansgakiect part in hostilities' and 'military
objectives™!

6.3.1 Military objectives
It is a war crime to intentionally direct ataagainst civilians, not taking direct part

hostilities and against civilian objects, that is objects which are not military é8je

736See element 3 in the EOC.

737 Article 8(2)(b)(iv) ICC Statute. According to WaerdeJessberger the defetiddreliefs are relevant
the basis of Element 3, footnote 37 EOC, Werle, G. and F. Jessberger, "Unless otherwise prov
30 of the ICC Statute and the Mental Element of Crimes under International Crimindbuave| 8f
International Criminal J(&0i@8), pp. 35-5%dtnote 44, at p. 43.

738 Ambos, K.Der Allgemeine Teil des VollaastsafAnsatze einer DogmatiBgelinn®uncker &
Humblot, 2004), p. 818ee al§tetcher, G.PThe Grammar of Criminal Am&rican, Comparative, an
International, Volume one: Foufatiovisrk: Oxford University Press, 2007), p. 85.

739 Ambos, K.Der Allgemeine Teil des VollaaktsafAnsatze einer DogmatiBgelinn®uncker &
Humblot, 2004), p. 818.

740See al8§a2.3.2.3, Bupra

741See e.g. art. 8(2)(b)(i) and (ii) ICC.

742See art. 8(2)(b)(i), (e)(i) and (b)(ii) ICC.
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These war crimes emanate from one of the four fundamental general principles
humanitarian law, that is the principldisfinction. A distinction should be made
between the civilian population and combatarttdbetween civilian objects and mili
objective$?® A person or an object can only be ategit target of military action if i
a military objective. Civilians and civilian objactsiever be a legitimate target; Arti
51 and 52 AP | grant them a protected status in international armed conflicts (14
Articles 51(3) AP | provides that civilienpy protection, unless and for such time
they take a direct part in hostilities.

The Law of Armed Conflict (LOAC) djmable in IAC distinguishes between
combatants and civilians. The notion of lwattant' is, however, unknown in the LG
applicable in non-international armed confdit&C) and the notion of ‘civilian' is
nowhere defined in the applicable treatyfauae principle of distinction is arguably
nevertheless applicable in NIAC as aofutestomary international humanitarian 12
The protection against violence and inhuneatment as provided for in Common
Article 3 of the Geneva Conventions (CA 3) and Article 4 AP Il applies to all pet
not taking active part in the hostilities.chetll3(2) AP Il provides that civilians enjo
protection against direct attack, unless and for such time as they take a direct
hostilities.

The definition of 'direct participation in hostilities' is however contested, ¢
Ducheine en Pouw illustrét&The Interpretative Guidance on the Notion of Direct

743 Article 48 AP I. The other principles are: anjlihecessity, humanitygl amoportionalitysee e.dglhe
Manual of the Law of Armed Conflard: UK Ministry of Defenc@xford University Press, 2004), p.
26.See al§€ill, T. and E.v. Sliedrefguantanamo Bay: A Reflection Ore Legal Status And Rights ¢
'‘Unlawful Enemy Combatants”, 10ijecht Law Re\@905), pp. 28-54, p. 29, footnote 2 and
accompanying text. On the principlelisfinction see also Olasolo, bhjawful Attacks in Combat
Situations; From the ICTY's Case Law to the R@ragl&tatdatinus Nijhoff Publishers, 2008), p. 1.
14+104-105.

744Melzer, N.Interpretive Guidance on the NotiorfPaftizifgation in Hostilities under International
Humanitarian Lg®eneva: International Coritie of the Red Cross, 20@0)27. See also, Kleffner,
J.K., The Notions of Civilians and Fighters in Néeriational Armed Conflicis,G.L. Beruto and G.
Ravasi (ed.The Conduct of hostilitiesgetisitaw of armed confligeatkOafter the 1907 Hague Conv
and 20 Years after the 1977 additional Iptetoatiighal Institute of HumanitarigMileaw: Nagard,
2008)pp. 69-77, p. 69.

745Sedfenckaerts, J.M. and L. Doswald-B&aktomary International Humanitar{@airdosidge:
International Committee of the Red Cross, Cambridge University Press, 2005), RuBeé pls®-8.
Ducheine, P.A.L. and E.H. Pou®AF Operaties in Afghamistarlogsrecht, dgelbgsinicounterinsurge
ROE, mensenrechten & ius aq¥igthegen: Wolf Legal Publish@®10), p. 88-89; and Kleffner, J.K.
The Notions of Civilians and FightardNon-international Armed Conflcin G.L. Beruto and G. Rav
(ed.),The Conduct of hostilities reéhasigingof armed conflict : 186ereties 1907 Hague Conventions
Years after the 1977 additional protatat®naténstitute of HumanitarigMilamo: Nagard, 2008).
69-77, p. 70.

746 Ducheine, P.A.L. and E.H. Pou®AF Operaties in Afghanmtalogsrecht, doelbestrijding in
counterinsurgency, Redenrexhten & ius ad lgRlijamegen: Wolf Legal Publishers, 2010), p. 89-10C
Pouw, E.H.To Kill or Not To Kill: ISAFdahe Search within Internidtiomaitarian Law and Human F
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Participation in Hostilities (IGDPH) of the ICRC states the following on the this i
"For the purpose of the principle of glistion in non-international armed conflict, a
persons who are not members of State dionezbs or organized armed groups of a
party to the conflict are civiliagusd, therefore, entitled gootection againhslirect attac
unless and for such time as they takeset giart in hostilities. In non-international
armed conflict, organized armed groups totesthe armed forces of a non-State p
to the conflict and consist only of individuals whose continuous function is to tal
direct part in hostilities ("continuous combat functidfff&nce, in a NIAC the
protection against direct attack does not apdlymembers of State armed forces;
members of organised armed groups oftg fmethe conflict, who assume a contino
combat function; and 3) civilians who taftieext part in hostilities, for the time they
take such direct part.

With respect to the second categorghBine and Pouw discern a problem
the norm ISAF uses to determine whether persons involved in the Afghan drug
can be directly attacked. According to ISAF such individuals can be attacked wl
is a "clearly established link with the insurgéfiéy¢tording to Ducheine and Pouw
this norm suggests that the established kuiffisient to determine these persons tc
legitimate military objectives. However, befigsectimclusion can be drawn, it has tc
established that the link with the insurgency consists of a continuous combat*fu
Individuals who are not members of Statedrforces only lose the protection agai
direct attack when they participate dirécthostilities. For members of organised

armed groups, this direct participation is established when they assume contint

Law for a Legal BasisrgeTalarcotics-IndiviqRalger for the International conference - Human Rig|
and the Military; A Duty to Protect?, 28A8@ust 2009, Wellingtddew Zealand), p. 24-25.
747Melzer, N.Interpretive Guidance on the NotiorfPaftizifgtion in Hostilities under International
Humanitarian Lg@eneva: International Coritiee of the Red Cross, 20@9)27. As Pouw notes, the
IGDPH is clearly not a binding text, but “it is eatly the single most comprehensive document on
notion of direct participation in hostilities”, Pouw, ETH.Kill or Not To Kill: ISAF and the Search wi
International Humanitarian Law and HumanRights Lagal Basis to Target Narcotics; |fRbydutds
the International conference -rHan Rights and the Military; Atpto Protect?, 28-30 August 2009,
Wellington, New Zealand), p. 18.

748See NATONATO's Role in Afghanistavailable at:
http://www.nato.int/cps/en/naolive/topics_8189.htm, lagisited: 7 July 20103ee alfucheine,
P.A.L. and E.H. PouWSAF Operaties in Afghanmtalogsrecht, doelbestrijding in counterinsurgenc
mensenrechten & ius ad(bgjioegen: Wolf Legal Publishe2010), p. 92-93; and Pouw, ETH Kill or
Not To Kill: ISAF and the Searah withrnational Humanitarian Lawuarah Rights Law for a Legal B
Target Narcotics-Indivi@afser for the International conferendeman Rights and the Military; A Dt
to Protect?, 28-30 August 2009|liigon, New Zealand), p. 8-9+11.

749Ducheine, P.A.L. and E.H. Pou®AF Operaties in Afghanmtalogsrecht, doelbestrijding in
counterinsurgency, Redgenmeehten & ius ad IfRijomegen: Wolf Legal Publishers, 2010), p. 93; anc
Pouw, E.H.To Kill or Not To Kill: ISAFdahe Search within Internidtiomeaitarian Law and Human F
Law for a Legal BasisrgeT alarcotics-IndivjdRalger for the International conference - Human Rigl
and the Military; A Duty to Protect?, 28AB@ust 2009, Wellington, New Zealand), p. 27.

156



combat functions (CCF). The members gitnteate targets for the time they assun
these function8’ Civilians lose the protection agaiiisict attack when they take pe
in hostilities on aad hdoasis, whilst participating. Civilians do not losesthaias
civilians and as soon as they cease theie laass$ they regain their protection agair
direct attack. This is referred tdhas'revolving doodf civilian protectiofr!

To determine whether a specific act doissi a direct participation in hostili
the ICRC discerns three constitutive elénéirst, the harm likely to result from a
specific act must attain a certain thresfdbe:cond, there must be a direct causal |
between the act "and the harm likely totrérenh that act, or from a coordinated
military operation of which the act constitutes an integraf®panirdly, the "act musi
be specifically designed to directly caesetjuired threshold of harm in support ol
party to the conflict and the detriment of anothe>*These three requirements ap
both in the determination of the CCF ofmbers of organised armed groups and it
determining the direct participation in hostilities addrolsasis by civilians.

As the example offered by Ducheine and Pouw indicates, ISAF, in direct
attacking persons involved in the Afghan drug industry without establishing the
the targeted individuals or their direct paaticip as civilians, violates the principle
distinction, at least so far as this priadgpinterpreted by the ICRC. If the ICRC is
followed® and a violation found to have occurred, this violation may be based ¢

750 Melzer, N.Interpretive Guidance on the NotiorfPaftigigation in Hostilities under International
Humanitarian Lg@eneva: Internation@ommittee of the Red Cross, 2009), p. 7%e&alfmuw, E.H.
To Kill or Not To Kill: ISAF and the Searchtertiational Humanitarian Law and Human Rights La
Legal Basis to Taxgetotics-Individy&aper for the International conference - Human Rights and
Military; A Duty to Protect?, 28-3Qguist 2009, Wellington, New Zealand), p. 25.

751 Melzer, N.Interpretive Guidance on the NotiorfPaftizifgation in Hostilities under International
Humanitarian Lg®eneva: International Commetief the Red Cross, 2009), p. 70-71.

752|pid. p. 47See alBouw, E.H.To Kill or Not To Kill: ISAF and theB&vithin International Human
Law and Human Rights Law for 8asigab Target Narcotics-Indi{Rapaisfor the International
conference - Human Rights and the Military; # BuProtect?, 28-30 gust 2009, Wellington, New
Zealand), p. 31-32.

753Melzer, N.Interpretive Guidance on the NotiorfPaftizifgtion in Hostilities under International
Humanitarian Lg®eneva: International Commétiaf the Red Cross, 2009), p. Sk alfouw, E.H.To
Kill or Not To Kill: ISAF and the Search withiohgkkhanhanitarian Law and Human Rights Law fo
Basis to Target Narcotics-Indi{R@paisfor the International confeeen Human Rights and the Milita
A Duty to Protect?, 28-30 August 2008/lington, New Zealand), p. 32-33.

754Melzer, N.Interpretive Guidance on the NotiorPaftidiftion in Hostilities under International
Humanitarian Lg®eneva: International Commétief the Red Cross, 2009) p.&& alfouw, E.H.To
Kill or Not To Kill: ISAF and the Search withilhakkhahanitarian Law and Human Rights Law fo
Basis to Target Narcotics-Indi{R@paisfor the International confeeenr Human Rights and the Milita
A Duty to Protect?, 28-30 August 2008]lington, New Zealand), p. 33-34.

755\Which is to be awaited because the notion of gag@tipation in hostilities is a “highly contentiot
and paradoxic subregime of LOAC”, Pouw, H.bIKill or Not To KillAB and the Search within
International Humanitarian Law and Human\Rigihta Lagal Basis to Target Narcotics; IfiRbypieutis
the International conference -rhlan Rights and the Military; Atpwo Protect?, 28-30 August 2009,
Wellington, New Zealand), p. 17.
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misinterpretation of the law. This misinterpiciaconsists of the statement that a li
with the insurgency is enough to establish direct participation in hostilities. This
example of a mistake of lamncerning the application o&tprinciple of distinction, a
fundamental principle of IHL. This is roinistake about the prohibition as such (o
directly attacking civilians), but a mistbkatahe interpretation @f justificatory norrr
(those who directly take part in hostilities MIAC, are (no longer) protected again:
direct attack). This mistake is not covered by article 32, since it does not negatt
required intent; only an understanding o$tinéal significance of the term civilian is
required.

As stated above, the principle of distinctiesdmt only apply to individuals but als
objects. Article 48 AP | proscribes thastirdition should be made between civiliar
objects and military objectives. But what ifexsl@re inside a civilian object? And v
if the object of an intended military attackdndual use, both military and civilian?
do you then determine whether this object is a legitimate militar{target?

If we look at the definition of militaopjectives in article 52(2) of the Additic
Protocol I”°"we see that this is not a purely factual question but involves a norrr
assessment. The definition holds the requitetireg a military objective is only that
object which by its nature, location, purposese makes an effective contribution t
military action and whose destruction in wbiole part in the circumstances ruling i
the time offers a 'definite military advant@yee it has been established that the s
is aimed at a military objective, the attacktillithe prohibited if it is expected to cat
incidental death or injury to civilians and/or damage to civilian objects "which w
excessive in relation to the concretedarect military advantage anticipatédii. some
cases it is inevitable that civilians arertimended victims of the attack on a militar
objective. The principle of proportiondfitgddresses the issue whether the militar
advantage gained by the attack weighs up to this 'collateral damage'.

756See al&wgers, A.P.V., What is a legitimate militaygt® in R. Burchil.D. White and J. Morris
(ed.))nternational Conflict and Securtigdegw.in Memory of Hilaire McClauittaydge: University Pre
2005)pp. 160-184.

757" Attacks shall be limited stridibymilitary objectives. In so &8 objects are concerned, military
objectives are limited to those objects which by their nature, location, purpose or use make an
contribution to military action andhese total or partial destructioapture or neutralization, in the
circumstances ruling at the timiéers a definite militagglvantage”, Article 52(2) API.

758 Article 51(5)(b) API aratticle 57(2)(a)(iii) API.

759 The use of the term "proportionality'debateable. As Kalshoven indgahe term does not figure
Protocol |, Kalshoven, F., Reprisals and theé€tion of Civilians: Two Recent Decisions of the
Yugoslavia Tribunal, inC.e.a. Vohrah (edjan's Inhumanity to {ldre Hague: Kluwer Law
International, 2003)p. 481-510, p. 498.
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In its report to the Office of tHerosecutor of the ICTY the committee of
experts established to investigate the NATO bombardments in the Kosovo crisi

committee) says the following oe ghinciple of proportionality:

"The main problem with the principle of proportionality is not whether or not it exists bL
it means and how it is to jgpéed. It is relatively simptestate that there must be an
acceptable relation between the legitimate destructive effect and undesirable collatera
[...] The questions which remain unresobrext one decides to apply the principle of
proportionality include the following:

a) What are the relative values to be assigned to the military advantage gained

injury to non-combatants andtbe damage to civilian objects?

b) What do you include or exclude in totalling your sums?

¢) What is the standard of measurement in time or space? and

d) To what extent is a military commarndidigated to expose his own forces to dar

in order to limit civilian objects?
It may be necessary to resdihem on a case by casedyasid the answers may differ
depending on the background and values dettision maker. [...] [I]t is unlikely that milita
commanders with different dontl backgrounds and differing degrees of combat experie

national military histories wowlways agree in close ca$@s."

The bombardment of the Serb Radio anevigon Station (RTS) in Belgrade, whic
resulted in the death of 10-17 civilfdissuch an event about which diverse opinic
exists as to the primary issue (to be ssiellebefore the proportionality) as to whett
this was a military objectf&The OTP committee and Human Rights Watch (HR
present opposite views on this i$&lEhe first considered the RTS to be a legitims
target. HRW did not. Both reports agreedhatdio or TV station can be a military

objective when it incites to violence, as was the case with Radio Milles Collines
Rwanda. This was, however, not the case with the RTS in Belgrade. The statio
for propaganda, but this alone does not make it a military objective. The ICTY r
finds that it appears however that the grnjnmeasons for NATO to decide to bomb-

7600TPICTY,Final Report to the Prosecutor by the CadolishiezbtERReview the NATO Bombing C
Against the Federal Republic of Y2§0€lagid8-50.

761]bid. §71.

762See al¥®. Fenrick in reaction to C. Garraway in: PRByyR. Haveman, et al., 'War Crimes Law a
Statute of Rome: Some AfterthouiReport of the Seminar Hostedh®y Netherlands in Rijswijk, Th
Netherlands on 22 October 1999', 39(1-2R3¥)ie de Droit Militaire et de Droit de (2080grpp. 68-
122, p. 99.

763HRW, The Crisis in Kosovo. CivilianiDéaghSATO Air Campaign, February 2007
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RTS were to cut out the Serbian command and control system that was operati
RTS®The ICTY report then states that, asegrthe RTS was a legitimate target,
civilian casualties were unfortunately bigtido not appear to be clearly
disproportionate™® The ICTY report admits that the effect of the bombing was ol
temporarily; within a few hours the broadugstias recovered and could be contin
from another location. The issue that #wéses is whether the military advantage i
substantial enough to justify the anticipeitélian casualties. According to the ICTY
report one should not only judge the proportitynef this attack on this specific tar¢
on itself. In addition, one has to see the bigger picture of the whole military carr
After examining proportionality from this pertive they conclustuit the attack wa
not disproportionat€® HRW sees it differently. It does not only regard the attack
disproportionate, but it also denies that the RTS was a military objective to beg
As NATO had anticipated, the broadcas&sgmed from a different location within
several hours after the attack. According to HRW the attack did not yield a 'defi
military advantage', which would imply thatobject of attack did not fulfil the
requirements of military objectite.

On the one hand, one could characterise a mistake about whether some
military objective as a mistake of fact. In wesgs, it will be a mistake of fact. A gc
example is the bombing of the Chinese Embassy in B&fjFatewas clearly a facti
mistake; NATO intended to hit and believselfito be bombing the Yugoslav Fede
Directorate for Supply and Procuren&@n the other, the case of the bombardm
of the RTS is not such a case of mistake of fact. NATO intended to hit the RTS
Arguably NATO was mistaken about the legitimacy of this target as a military o
a mistake of law.

These reports show the nature of despbout the legitimacy of certain targe
Important parameters are the 'effectiveritiutton to military action' and 'definite
military advantage'. The next importantmpeter is the proportionality of targeting t
military objective. The question in determining the legitimacy of the target is: hc

764OTPICTY,Final Report to the Prosecutor by the CiarbiislitzbtBEReview the NATO Bombing C
Against the Federal Republic of Y2§0§lagia6.

7651bid. § 77.

766 bid. § 78See al€asolo, H.Unlawful Attacks in Combat Situations; From the ICTY's Case La
Statuté_eiden: Martinus Nijhoff Publishers, 2008), p. 130-131.

767THRW, The Crisis in Kosovo. CivilianiDéaehdATO Air Campaign, February2d®/ footnote 80
and accompanying text.

768See al&wgers, A.P.V., What is a legitimate militaygt® in R. Burchil.D. White and J. Morris
(ed.))nternational Conflict and Securtigdzas.in Memory of Hilaire McCoaiitmydge: University Pre
2005)pp. 160-184, p. 174.

789 bid., pp. 174.
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you go back (or forth) in time and space? Best, for example, warns for the danc
interpreting 'definite military advantag& asclude a psychological advantage. "It
moves the standard of judgment from the purportedly rational and objective tow
probably irrational and admittedly subjectiV&lie difference between the outcome
the two reports is based on a different vieda @bether the 'defit@ military advantag
must be temporally or geographically related to the object of th&'dttacise of
objects of dual-use in particular the questi whether these are military objectives
which case the civilian damage is collateral, may be a compfex one.

Again a mistake of law as to tlyitilmacy of a target does not negate the
required intent, article 32 does not apply. The mistake should be taken into acc

the assessment of the defendant's culpability.

6.4PUTATIVE JUSTIFICATIONS

Mistakes about the grounds for justificatioputative justifications, are of particula
importance to the scope of a ‘mistake ofdaf@nce. Fletcher argues these mistake
in fact, the only real cases of mistake of i@xiteria of justification are supposed tc
function not only as ex post decision rules, but ex ante as cond(fétgntasnce of
these criteria in respect of lawful conduct may indicate alhukdiftsbetsainThis
makes putative justification a valid excuse, especially in international criminal le
grounds of justifications are as yet not well develdped.

Acting on unlawful superior orders, believing it to be your duty to do so b
you are under the mistaken impression thégveltd, can be categorised as a putati
justification. You are mistaken about the ijcestibn of lawful orders. This special ca
of putative justification, and whether orihdeserves a separate provision from mi
of law, has been discussed in Chapters 2 and 4. In the current section two othe

770Best, G.War & Law since 1943xford: Clarendon Press, 1994), p. 275.

771 See also footnote 36 under element 2 of article 8(2)(b)(iv) EOC (according to this footnote th
advantage may or may not be temporally oraggucglly related to the object of the attack).

2See al&wgers, A.P.V., What is a legitimate militaygt® in R. Burchil.D. White and J. Morris
(ed.))nternational Conflict and Securtigdzaw.in Memory of Hilaire McGRamt@ydge: University Pre
2005)pp. 160-184.

773Fletcher, G.PBasic Concepts of Crimin@le&avy ork: Oxford University Press, 1998), p. 167.
774
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putative justification are addressed: a masakethe right to self-defence and a mit

as to necessity.

6.4.1 Mistake of self-defence
Self-defence is an almost universal defericle @dists in some form in every nation

criminal law systefff.In systems that apply an objextest, requiring the defensive
action to have been necessary and proportionate, the defence can be qualified
justificatior!”” This is the case with the ICC psian on self-defence, Article 31(1)(c
This provision requires the defendant to have acted in response to an imminen
unlawful use of force against himself or angieson, or in case of war crimes, agi
an attack against property essential to kisalwr the survival of the other person
property which is essential to the accohmpést of a military mission. The provisiol
also requires the defendant to have acted proportiGhally.
It should be kept in mind however tleat noted by Van der Wilt, “the margins for
invoking self-defence as a justification tmtew a charge of war crimes are extrems
small. [...] the justification is not availablerfiitary inter se, in view of the reciproc
right to kill and to be killed. Neither wouldpply in the context of civilians taking u
arms against a military adversary, dsrther would lose their status as protected
person and would qualify as combatants as Well."

Nonetheless, Ambos offers the two following examples of mistaken self-

a soldier believes he can commit a crime against humanity to defend the prope

776 Sliedregt, E.vThe Criminal Responsibifigivafiuals for Violatiohterhational HumanitarianThey
Hague: TMC Asser Press, 2003), p. 264-266.

77\bid. p. 264-265.

778Qther related and (theoretically)regéng issues that will not be added here areethequirement «
knowledge of the attack. See on this issue, e.g. FletchBasikcRpncepts of Crimingileavy ork:
Oxford University Press, 1998)101-106; Eser, A., Article Gtounds for Excluding Criminal
Responsibility, in Orriffterer (ed.)Commentary on the Route St#te Internatiofmair2d Court: Obser
Notes, Article by aiidlenchen: C.H. Beck oHG, 2008), 863-893, p. 883; Amb#s, Other Grounds
for Excluding Criminal Responsibility, irCassese, P. Gaeta aRdW.D. Jange(ed.)The Rome statut
the International Criminal Court: A conthéotdriyniversity Press, 2003)d, 1003-1048, p. 1035;
Ambos, K.Internationales StrafMihthen: C.H. Beck, 2008), p. 177) and the distinction betweer
individual self-defence and collective self-defetive ight of self-defence under public internation:
law, see e.g. Ambds, Other Grounds for Excluding CriminakBensibility, in A. Cassese, P. Gaeti
J.R.W.D. James (edhe Rome statute of the Imidr@aiminal Court: A commedxdoyd University
Press, 2002)pp. 1003-1048, p. 10Hiedregt, E.vIhe Criminal Responsihitiivafiuals for Violation
International Humanitarian(ThevHague: TR Asser Press, 2003), p. 258; Eser, A., Article 31:
Grounds for Excluding Criminal Respbitisy, in O. Tiffterer (ed.)Commentary on the Rome Statut
International Criminal Courtverssélotes, Article by évtiakehen: C.H. Beck oHG, 20Q§), 863-893,
p. 879-880; Fletcher, G.P. and J.D. Obkfending Humanity; When Force is Justifiddeamd Gvky

Oxford University Press, 2008)d a symposium on this book in the JICJ, July 2009.
779
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military unit, while art. 31(1)(c) only allexas crimes under these circumstafites.
Alternatively, if the soldier commits a warerioat the property he is protecting is r
essential to the accomplishment of the myilitession and he is aware of this, he m
a mistake as to the scope of sefémkce in the sense of article 31(F§(€xhe
defendant was mistaken about the legal s€tipe justification, this mistake can be
qualified as a mistake of law. Since it does not negate the required intent, articl

does not appl{?

6.4.2. Necessity
Necessity, in most national law systéirefers to a situation where the defendant,

under the pressure of the circumstances lthetse between two conflicting intere
Necessity is a justification, based on the weighing of two colliding interests; the
justified if the least costly interestiddated to protect the higher intef&sA mistake o
law occurs when the defendant is mistldteexample about the existence of a con
of dutieg®

Although it can be argued convincingly, as Ambos has, that necessity is
available in case of international crimeeause there can never be a balancing of
interest, no interest would be high enough to justify committing an international
would submit that a mistake as to fhgieability of this justification is not
inconceivable.

Let us look at the following 'ticking H@racenario: The defendant, a militar
interrogator, is confronted with a high @aletainee, who is suspected of having pl
a very destructive bomb somewhere in a densely populated area. In fact, the st
admits this and tells that the bomb will go off in two hours; he is the only persor

780 Eric Pouw pointed out to me that this example is purely theoretical because it unjustly presui
soldier knows what constitsite crime against humanity.

781 Ambos, K.Der Allgemeine Teil des Volleakstsaiinséatze einer Dogmatieelinn®uncker &
Humblot, 2004), p. 819.

782|bid.

783Van Sliedregt sees "a growingramess [in American codes] of the distinction between duress i
choice of evils as one between exandgustification", as the distiontis known is cilvil law systems,
particular the German system; shasydowever, that the joaty of American state still seem to adt
to the common law, Sliedregt, EThie Criminal Responsibility dlieddifor Violatiofignternational
Humanitarian Lgivhe Hague: TMC Asser Press, 2003), R72I0-or the civil law distinction betwee
choice of evils as a justification and duress as an excuse, see SlietiregCininal Responsibility ¢
Individuals for Violatiohgerhational Humanitarian(Che/Hague: TMC Agseress, 2003), p. 276-27¢
On this defence in the Dutch legal system see DolmanQwdvmacht in het stelsel van strafuitsluit
(Nijmegen: Wolf Legal Publishers, 2006).

784See aldanbos, K.]nternationales Strafhddhthen: C.H. Beck, 2008)183 (on the difference
between justifying necessity and excusing duress).

785This can also happen on the basis of a mistake of fact.
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knows where the bomb is located and tietesmined not to reveal the location. Th
interrogator is aware of the prohibition onuet but believes this is a situation of
necessity; if he acts in violation of the law and tortures the detainee into reveali
location of the bomb, this act will be justifiedause it will safe the lives of perhap:s
of people. However, the prbhion on torture is absoluféthe interrogator is mistak
about the applicability of a ground of jusiifan. The issue of his culpability, and th
of whether he should be punished for torturing the detainee, should revolve aro
question whether he could have avoided his mistake’Bf law.

Another example of a possible situation of necessity was presented by J
Robertson in his dissent to an appeal decision in the Norman trial. Robertson s
that there may be a defence of necessity available under circumstances where
community is under murderous and unlawful attack. As he holds, the scope of ¢
defence is to be determineccbyrt, deciding a specific c&&@ne can imagine that
under such circumstances the defendant may well make a mistake of law as to
scope of the justification of necessity.

Sands convincingly describes 'the fmathe approval of abusive interrogation
techniques, constuting torture, to be aghpyethe US military in the ‘war on terror'.
Sands' investigation reveals that the lavegmensible for the memo's that redefine
the definition of torture, argued amongstratiaegs, that the criminal law defence ¢
necessity was "available to prevent a direct and imminent threat to the US and
citizens™® They herewith of course flagrantfyudiated the absolute character of tf
prohibition on torture as provided for in the 1984 Torture Convétifter Secretar
of Defence Rumsfeld approved of tiemo, the new techniques were applied in
Guantanamo and eventually also ended up in the Abu Ghraib prison in Irag. Alt
these new techniques also téoldhe US Field Manual 34:82, seems likely that in

786 See for a recent case on such a ticking bomb scenario, a case before the Israeli Supt&@ne C
5100/94(1999), The Suprer@eurt of IsraelSee alstessberger, F., 'Bad Torture - Good Torture? V
International Criminal Lawyers Maaarn from the Recent Trial of Police Officers in GermaigurBal
of International Criminal J260&)3, pp. 1059-1073; and Gaeta, &, Ndcessity Be Available as a
Defence for Torture in the Interrogation of Suspected Terroridtafhal of International Criminal Ju
(2004), pp. 785-794.

7870r perhaps whether this was a situation of duress.

788 Prosecutor v. Nor(2@@4), SCSL Appeals Chamber, BasgCSL-2004-14-AR72(E), Decision on
Preliminary Motion Based on Lack of Jurisdictibitd &ecruitment), 31 Ma@04, Dissenting Opinior
of Justice Robertson, § 46. On this dissent see also $&p2a4.2

789 Sands, PTorture Team. Deception, Cruelty and Compr(iroiseoof. l4dlen Lane, 2008), p. 89.
7901bid. p. 86.

71]bid. p. 90.
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the field of the 'war on terror' the ided hesen that the 'new enemy' asked for ne'
rules’®*that necessity justified balancing the interest of the US citizens against 1
of the 'unlawful combatants' not to be tatliand to be treated humanely. It is not
inconceivable that the soldiers in the field might be confused about the alleged
of applying torture techniques when eheradministration's lawyers were confiie
The prohibition on torture is absollYend the definition on what constitutes tortu
can not be changed unilaterally. The mgiomebility for this total misconception, 1
there could be circumstances under wéhighlation of this prohibition could be
justified, lies with the policy makers. A pfaunistake of law of a low level executior
may bring this to light.

6.5MISTAKEN DEFENCES UNDER PUBLIC INTERNATIONAL LAW

Military necessity and reprisals are international defences. This means that an
can raise this defence only in his public capacity and not in his private capacity
Sliedregt stated with regard to military négeissis an interest of a State or anothe
party to an armed conflict. [...] If militagcessity can be a justification under the |
of war, it can only exonerate an individual as an instrument of hiS*Stten. a
defence of reprisal or military necespityies, there is no violation of international
humanitarian law (IHCS® These international justifications allow for a breach of

international obligations under very limited circumstances.

6.5.1 Military necessity
A clear distinction should be made between general principles of IHL, justificati

under public international law and justiboatunder criminal law. Military necessit,
both a general principle (all militaryoastimust be militarily necessary) and a
justification under public international law (some violations of IHL are justified kb

military necessity). A violation of a rulHf (e.g. deportation or excessive destruc

792|bid. p. 192.

793]bid. p. 108.

794Sedessberger, F., 'Bad Torture - Good Torture® Wernational Criminabwyers May Learn fror
the Recent Trial of Poli@ficers in Germany', Burnal of International Crimina(20G)cep. 1059-
1073, p. 1068.

795 Sliedregt, E.vThe Criminal Responsibifitivafiuals for Violatioherhational HumanitarianThey
Hague: TMC Asser Press, 2003), p. 296.

796See alfimid. p. 293-294.
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of property), can only be justified by arjitnecessity if the violated rule of IHL
provides for this justificatidif.Military necessity is thus not a general justifiéEtion.
unlike criminal law justifications.

It must be said that "[r]arely, if ever, is the judgment of a field commande
battle — balancing military necessity and adyentsubject to legal challenge, let al
criminal sanction® Van Sliedregt refers to The High Command trial; the defend
Reinecke was exculpated from spoliation dpettie of military necessity. She state
case and the Hostages case, which dealt with military necessity as a justificatic
destruction and devastation, were exceptitimst than rules; the defence of militar
necessity was rejected in most é&4esrmann and Lippman also refer to the Host
Triaf®in which defendant Rendulic was atelibecause of his good faith mistake
about the military necessity of destruction and devastation of the province of Fi
Finland®® The question is, however, whether this mistaken justification was bas
mistake of fact or law. The acquittal waedban the honest judgement on the basi
the conditions prevailing at the time thgent military necessity for the devastatiol
destruction existed. At the end of 1944 the retreating Germans expected a Sov
offensive. The offensive never came, thgejment about military necessity was ba
on a mistake of fact.

More recent cases referred to demonstrate the unsuccessfulness of ple:
military necessity are the judgments of Chamber of the ICTY in the cases agair
Krstic®and against Blagojevic and J8kindeed, in these cases the plea of milite
necessity was rejected; no pleas of mistédwe séem to have been submitted.

797See aldanbos, K.)nternationales StrafMdhthen: C.H. Beck, 2008), p. 98-99.

798See alg@lshoven, FBelligerent Repifsalden: Martinus Nijhoff Blishers, 2005), p. 366; Lippme
M.R., 'Conundrums of Armed Confli€timinal Defenses to Violatiooisthe Humanitarian Law of We
15Dickinson Journal of InternatioriabR&yy pp. 1-112, p. 59 + 64; DormdhnArticle 8, para. 2(a), il
O. Triffterer (ed.)commentary on the Rome Statute of thé Crietanaid@aurt, OleshiNotes, Article |
ArticlgMunchen, Germany: Verlag C.H. Beck oHG, 2008300-323, p. 312.

79 Hampson, F., Military Necessity, itsBtman, D. Rieff and A. Dworkin (e€Cyimes of War: What-
Public Should Kfioondon: W.W. Norto& Company Ltd., 200f)p. 297-298, p. 298.

800 Sliedregt, E.vThe Criminal Responsibififivafiuals for Violatiohgterhational HumanitarianThey
Hague: TMC Asser Press, 2003), p. 297.

so1pdrmann, K., Article 8, para. 2(a), in O. Triffterer @dmymentary on the Rome Statute of the Ii
Criminal Court, ObselNetss, Article by Ar(ielénchen, Germany: Vagl C.H. Beck oHG, 2008p.
300-323, p. 313, footnote 126; Lippman, M.R., 'ComiadrfuArmed ConflicCriminal Defenses to
Violations of the Humanitarian Law of War'Dickinson Journal of Internatiorfa®B&jy pp. 1-112, p.
62.

802|_jppman, M.R., 'Conundrums of Adr@onflict: Criminal Defenses\@lations of the Humanitarit
Law of War', 1Bickinson Journal of Internatior{abB&)y pp. 1-112, 62 + &45t (The Hostages Case
(1948), US Military Tribunald\atremberg, UNWCC, vol. VIII; TWC vol. XI, TWC XI, p. 1297.
803Prosecutor v. K@&001), ICTY Trial Chamber, Case Ne98¥33-T, Judgement, 2 August 2001, §
("The evacuation [of the Bosnian Muagopulation from the Srebren@zlave] was itself the goal at
neither the protection of the civilsanor imperative military necgsgistified the action.”). This
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A mistake of law may occur when the dmtieves his violation of the law of armed
conflict is justified on the basis of militaegessity. The crime defintion concerned
or may not contain a "not jug by military necessity"-claliktake the example of
mistake as to the lawfulness of an operatinsferring the population from a certai
area during an armed conflict. Van dapoints out how the terms evacuation and
deportation are used indiscriminately. Followgguggestion, that evacuation refer
lawful forcible transfer and deportation to unlawful forcible tr8fisfeportation can
amount to a war crime and a crime agaimsanity. Robinson recalls how states we
very cautious in defining the concept of deportation in the Rome Statute becaus
of them carry out legitimate acts of deportatvhich are then called acts of evacue
on a frequent basf8The ICC crime definitions déportation refer to ‘unlawful
deportation' and 'deportation without grdsi permitted under international f&'.
The relevant IHL provisions are aeti¢D of the Fourth Geneva Convention
article 17 of Additional ProtocoP?.They provide that forcible transfer is permittec
the security of the population or imperatnilgary reasons so demand. Van Baarde
points out how article 49 and articfeare actually self-contradictétgoth provisions
first state that forcible transfers are prohibited, regardless of their motive (art. 4!

reasoning recognizes the two grounds of justificatitorddle transfer; the jifstations were denied ¢
the facts of the casge@ahar, A. and G.K. Sluiténternational CriminatL& Critical Introduction
(Oxford: Oxford Univesity Press, 2008), p. 432

804Prosecutor v. Blagmedok{2005), ICTY Trial Chamber, Case Ne02-60-T, Judgnent, 17 Janua
2005, §8598-602 (8601: "The fact that no step ibyatkenperpetrator to secure the return of those
displaced, when the circumstances that necessiat@ddbation have ceased, is among the factors
may prove an intent to permanently displace tiraigther than the intent to secure the populatiol
through a lawful — and therefore temporary — evacuaBe®{irmann, K., Article 8, para. 2(a), in O.
Triffterer (ed.)Commentary on the Rome Stetureariintional Criminal, Ghservers' Notes, Article b
ArticlgMunchen, Germany: Verlag C.H. Beck oHG, 2008300-323, p. 316-318. (This case also
concerns destruction pfoperty not justified hyilitary necessity, §615).

805See an example by Nill-Theobald, Nill-TheobaltD&ences" bei Kriegsverbrechen am Beispiel
und der USA: zugleidBegirag zu einem Allgemeinen Teil des VolkersibarecitsBreisgau: Max-
Planck-Institut fir auslandisches und internatoBalafrecht, 1998), p. 18&iistake as to military
necessity in case of thestruction of a village).

806 Baarda, T.A.v., 'Deportatie is verboden, evacuatie niet. Maar, wat is het verschiVhligzi(2+3)
Rechtelijk Tijdsc(2002), pp. 61-119, p. 61-62.

807Robinson, D., The Elements of CrirAgginst Humanity, in R.S. Lee (dthg International Crimine
Court, Elements of CrimBaikesdof Procedure and Exidistey, NY, USA: Transnational Publishers,
2001)pp. 57-108, p. 86ee alSaland, P., International Crimlreal Principles, in R.S. Lee (&thg
International Criminal Court, The MaldrigomhéhStatute, Issues, Negotiatiqfi$eRdaglie: Kluwer La
International, 1999)p. 189-216, p. 209.

808 See the war crimes of: .(8(®)(a)(vii)(unlawful deportetj, 8(2)(b)(viii)(deportation),
8(2)(e)(viii)(ordering the displacenfi@nteasons related to the conflidesa security or imperative mi
reasons); and the crime against hiynaini(art. 7(1)(d) jo (2)(d), deportation without grounds permi
under international alw).

809|f jt concerns an internal armed conflict.

810Baarda, T.A.v., 'Deportatie is verboden, evacuatie niet. Maar, wat is het verschiVhligzi(2+3)
Rechtelijk Tijdsc(2002), pp. 61-119, p. 73.
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they are ordered for reasons related tootfiffiat (art. 17). Subsequently, however,
provisions provide that an exception to this rule applies when "the security of tk
population or imperative military reasons so demand". This second exception r
the "military necessity" justificatfors Van Baarda asks himself, how can a trans
based on military necessity not be relatdabtoconflict? The same ambiguity can be
found in article 8(2)(e)(viii) ICC Stafti¥an Baarda demonstrates that the grount
forcible transfer permitted under internatiéaa, turning deportation into evacuatic
are unsettle¥®His conclusion is that while articles 49 and 17 seem to provide fo
separate justifications for forcible tran&ecurity and military necessity), the seco
justification can not exist without the fi®t the basis of a case law study and the
taxonomy of IHL Van Baarda concludes 'thrdlitary necessity" in this context can t
mean the necessity to evacuate the civiliatagiopun order to guarantee their safe
unlike other provisions of the Geneva Cotigra and the Additional Protocols, wh
"military necessity" relates to the necessity to gain victory pf&mptly.

Considering this divergence betweetettiof articles 49 and 17 and its leg:
interpretation as outlined by Van Baarda, it is not inconceivable that a soldier p
in the war crime of deportation, while beligVie is evacuating the civilian populati
of a particular area. Even forcible transfebedawful. It may be very difficult, from
within or without, to distinguish betwedawaful and an unlawful case of forcible
transfer. The impact of such a transfer nightist as grave, and the opposition by
civilian population against it just as fiéncegth cases. A mistake in this respect m
amount to a mistake of fact or a mistakewf It is a mistake of law when the
subordinate follows the order to forcibly transfer a civilian population, while kno
this transfer is ordered for imperative military reasons and not in the interest of
security of the civilian population.

811|hid. p. 71-72 (referring to art. 147 GC IV, Wpiohibits deportation asgrave breach' unless
'jusitied by military necessity").

812]bid. p. 74.

813]bid. p. 73-74. According to Jescheck demartatithe civilian population can not be justified by
military necessity, Jescheck, H.Hg General Principles of Intational Criminal Law Set Out in
Nuremberg, as Mirrored in the ICC Statute' J2{irnal of International Crimina(20&#ticep. 38-55, p
51.

8l4Baarda, T.A.v., 'Deportatie is verboden, evacuatie niet. Maar, wat is het verschiVhligzi(2+3)
Rechtelijk Tijdsc(2002), pp. 61-119, p. 81-85.
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6.5.2 Reprisals
Zegveld and Kalshoven demonstrate howtbieibition on reprisals against civilian

and civilian objects in articles 51 et seq of AP | can arguably not be regarded a
customary international 18#The same has been argued by Greerf¥dus is ever
more so in case of an internal armed ctrglhce AP Il contains no provision at all
reprisal§'’

According to Jescheck reprisals can not be a justification for the internat
crimes of the ICC statute einarticle 31 does not provide for reprisals as a groun
excluding criminal responsibftifiSaland and Ambos however refer to article 31(¢
the history of negotiations leading up to this provision and article 21, which lea\
to consider defences like military necessity and réprisals.

The fact that international humanitarian law contains numerous prohibiti
targeting civilians, does not mean thaetheshibitions imply a prohibition on repris
against civilians as well. It may confiowever, that the conditions under which
recourse to reprisal is legitimate are very strifyent.

Although Van Sliedregt acknowledgesttigtinlikely that the ICC will allow
resort to the defence of reprisal, she contleaeeprisals may be useful, at least v

81Kalshoven, F. and L. Zegvelnstraints on the Waging of Waodaotlan to International Humani
Law(Geneva: International Committeehsf Red Cross, 2001), p. 143-%46.al€isiel, M.The End of
Reciprocity: Terror, Torture and the L{@avhbyidge: Cambridge Unsigr Press, 2009), p. 35-36+5!
and Kalshoven, F., Reprisals and the Protect@ivibéns: Two Recent Deoiss of the Yugoslavia
Tribunal, in L.C.e.a. Vohrah (edlan's Inhumanity to Tdre Hague: Kluwéraw International, 2003),
pp. 481-510, p. 492+505.

816 Greenwood, C., Twilight of the Law of Betkgt Reprisals, @ Greenwood (edBssays on War ir
International Lévondon: Cameron May, 20G§), 295-329, p. 322-324; Greenwood, C., Belligerer
Reprisals in the Jurisprudence of the Internatiomah@r Tribunal for the Fmer Yugoslavia, in C.
Greenwood (ed.ssays on War in Internation@ldradon: Canmren May, 2006pp. 331-351, p. 332,
336, 342-351.

817Kalshoven, F., Reprisals and the Protectiorvitia€$: Two Recent Deoiss of the Yugoslavia
Tribunal, in L.C.e.a. Vohrah (eMyn's Inhumanity to idre Hague: Kluwéraw International, 2003),
pp. 481-510, p. 504. GreenwoodB€lljgerent Reprisals in theshmidence of the International
Criminal Tribunal for the Formeuyoslavia, in C. Greenwood (dessays on War in International Lé
(London: Cameron May, 20(#), 331-351, p. 339.

818 Jescheck, H.H., 'The General &pies of International Crimiraaw Set Out in Nuremberg, as
Mirrored in the ICC Statute’, 2¢burnal of International Crimina(20@sticep. 38-55, p. 52.
819Saland, P., International Crimlrealv Principles, in R.S. Lee (&thg Internationah@mnal Court, The
Making of the Rome Statute, Issues, Negotiafidre Hagsgltsluwer walnternational, 1999)p. 189-
216, p. 209; Ambos, K., Other GroufatsExcluding Criminal ResponsibilityA. Cassese, P. Gaeta
J.R.W.D. James (ed@he Rome statute of the Imir@aiminal Court: A commedxdoyd University
Press, 2002)pp. 1003-1048, p.1028; Ambos)iternationales StrafMdhthen: C.H. Beck, 2008), f
174, Rn. 84; Ambos, Rer Allgemeine Teil des Volleaistsafhnsatze einer DogmaiBselinnuncker
& Humblot, 2004), p. 828ee alSiiedregt, E.vI,he Criminal Responsibifilivaduals for Violations of
International Humanitarian(ChevHague: TR Asser Press, 2003), p. Z&&enwood, C., Belligerent
Reprisals in the Jurisprudence of the Internationaih@k Tribunal for the Fmer Yugoslavia, in C.
Greenwood (ed.fssays on War in Internation@ldrsdon: Canren May, 2006pp. 331-351, p. 332.
820See alg@lshoven, F., Reprisals and the Proteofi Civilians: Two Recent Decisions of the
Yugoslavia Tribunal, inC.e.a. Vohrah (edjan's Inhumanity to fldre Hague: Kluwer Law
International, 2003)p. 481-510, p. 509.
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the following requirements are adherettiie:requirement of proportionality, [of]
express warning in advance, and [of] termination as soon as the adversary has
discontinued its unlawful attacks" and "wherd#tision is made at the highest leve
government®! Ambos points out how reprisals ag@agertain protected persons an
property are absolutely prohibited. In s@$athe prohibition on reprisals is not
regarded as customary international lawsétis at least limited by strict condifi#ins.
Greenwood lists as requirements:
1. "it must be a response to a prior violation of international law which is imputable
state against which the reprisal is directed [...];
it must be reasonably proportionate;
it must be undertaken for the purpose of putting an end to the enemy's unlawfu
and preventing future illegali@ge®l not for mere revenge; and
4. since reprisals are a subsidiary meandreéseno other effective method of redres

must be availabl&®

The fact that the scope of legitimate or justiffAbésort to reprisals is to a certain

extent unclear, and arguably significantly teid®tates that are not party to Additior
Protocol I means that a mistake may be easily made. That the decision to res
reprisals will usually be taken at the higlelslef command or at government level
does not exclude the relevance of suclstakaito the lower echelons, the executin
soldiers. They may well believe that the violation of law they are committing is i
by legitimate recourse to reprisals. In oha@icriminal proceedings the soldier, whi
his official capacity executed the reprigared from the highest level of governme
should be able to invoke this defence under international law; or at least the exi

mistake of law, for making a mistake in jgaatiag in an unlawful resort to reprisals

821 Sliedregt, E.vThe Criminal Responsibififivafiuals for Violatiohgterhational HumanitarianThey
Hague: TMC Asser Press, 2003), p. 292; as to tieglasment Greenwood comnts that this is mor.
a matter of military discipline thaternational law, Greenwood, Twijlight of the Law of Belligerent
Reprisals, in C. Greenwood (dfsgays on War in Internationéldrzon: Canten May, 2006jpp. 295-
329, p. 300, footnote 16.

822 Ambos, K.]nternationales StrafMdhthen: C.H. Beck, 2008), p. 99.

823Greenwood, C., Twilight of the Law of Betkat Reprisals, @& Greenwood (edBssays on War in
International Lévwondon: Cameron May, 20G%§), 295-329, p. 299.

824Kalshoven finds this term more accurate becaefledts that reprisals are "imperfect means of
supporting international law", KalshovernBElljgerent Reprisalden: Martinus Nijhoff Publishers,
2005), p. 24.

825Greenwood, C., Twilight of the Law of Betkgt Reprisals, @ Greenwood (edBssays on War in
International Léwondon: Cameron May, 20Q%), 295-329, p. 324-325.
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Kalshoven's severe criticism on a decision and a judgement in two cases befor:
shows how even today the scope of the ptinilif reprisals against civilians rema
uncertain. From his criticism we learn thaffifial Chamber's conviction that reprisi
against civilians are categorically prohibitédr today's (customary) international i
unsubstantiaté® The first decision of a ICTY Trial Chamber discussed by Kalsh
a decision in a "Rule 61 procedure" against Milany#adin the issue of reprisals
against civilians the Trial Chamber concludgdttie rule which states that reprisal:
against the civilian population as such, or individual civilians, are prohibited in &
circumstances, even when confronted bpgful behaviour of the other party, is an
integral part of customary international law and must be respected in all armed
conflict"®® The Trial Chamber mainly based this conclusion on the following
arguments. First, it referred to AgitlCommon to all Geneva Conventions, which
requires the High Contracting Parties to ensure respect for the Conventions in i
circumstancé$’ Second, it referred to General Assly resolution 2675, which state
that "[c]ivilian populations, or individualnnhbers thereof, should not be the object «
reprisals [...]* The final argument of the Trial Chamber is that, although Protoc
does not contain a provision similar ticke 51(6) AP |, hding a prohibition of
reprisals against civilians in an internatomadd conflict, such a prohibition of repri
against civilians in an internal armediconiust be inferred from Article 4 AP,
Kalshoven is not at all convinced by tlaggements. He states that Common Articl
or for that matter the 1949 Geneva Conventions in general, do not "deal with th
protection of the civilian population agathe effects of hostilities,afortiosvith the
issue of reprisals in that contéXFurther, he states thattiéle 51(6) API is the resu
of GA resolution 2675; protocol Il does nohtain a similar clause. Article 4 APII "
irrelevant to the matter of reprisalsregjdhe civilian population in a situation of

826 Kalshoven, F., Reprisals and the Protectiorvitia€$: Two Recent Deoiss of the Yugoslavia
Tribunal, in L.C.e.a. Vohrah (eMlyn's Inhumanity to dre Hague: Kluwéraw International, 2003),
pp. 481-510, p. 49Ree alsa the same decisions of the ICTYedbmwood, C., Belligerent Reprisals i
Jurisprudence of the International Criminal Trifon#the Former Yugoslavia, in C. Greenwood (ed
Essays on War in Internation@élldradon: Cameron May, 20G%), 331-351, p. 332 (both authors find
findings of the Trial Chamber inaccurate and unnecessary).

827Prosecutor v. MEr896), ICTY Trial Chamber, Demis8 March 1996, Case No. IT-95-11-R61.
828|bid. § 17.

829]bid. § 15.

830]bid. § 16.

831]bid. § 16.

832Kalshoven, F., Reprisals and the Protectiorvitia€$: Two Recent Deoiss of the Yugoslavia
Tribunal, in L.C.e.a. Vohrah (elgn's Inhumanity to Tdre Hague: Kluwéraw International, 2003),
pp. 481-510, p. 4983ee al€hreenwood, C., Belligerent Reprisalserdurisprudence of the Internatior
Criminal Tribunal for the Formeuyoslavia, in C. Greenwood (desgays on War in International Le
(London: Cameron May, 20Q#), 331-351, p. 348-349.
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internal armed conflict [.. 3 This article "belongs to the realm of Geneva-style
"humane treatment”, not to that of thegte-style protection of civilian populations
"against the dangers arising from military operatf3tide"concludes that the "Trial
Chamber has not convincingly shown that reprisals against the civilian populati
banned as a matter of customary internhtemanor that the treaty prohibition of
reprisals against the civilian populatiotiespputside international armed conflféts",
The other decision of the ICTY Trial Chamber Kalshoven critizes is the
KupreskiyJudgemerit In this case the defendants, who are Bosnian Croats, wel
prosecuted for their part in the attackheyHVO (Croatian Defence Council) on the
Muslims in Ahmy on 16 April 1993. As part of its argument about the protection
civilian population in armed conflict, th@T€hamber also addressed the issue of
reprisals against civilidfis'he Trial Chamber referred to article 51(6) and 52(1) A
which prohibits reprisals against th#iaivpopulation and civilian objects respectiv
The Trial Chamber concluded that these pitadms transformed into general rules
intenational law, despite the lacksafsAs a result of the Martens clause, the Chan
continuesppinio iurus sive necessitapgay a much greater role thaug® Kalshoven
notes how the Court does not mention that APl is silent on the matter of repris:
against civiliarif¥’ Kalshoven points out that severalstjoaes remain unanswered in
Trial Court's reasoning. First of all, thestjoe "whether this presumed general rule
binds states that expressly or implicitly have rejedf@diit. second, the more
important question "whether it should also be deemed to apply in situations of i
armed conflict — for which [...] no rule comparable to Article 51(6) and 52(1) of |
| has been included in Protocol®fIn relation to the first question, about dissiden
states, Kalshoven refers to the express reservation to the ratification of Protoca

833Kalshoven, F., Reprisals and the Protectiorvitia€$: Two Recent Deoiss of the Yugoslavia
Tribunal, in L.C.e.a. Vohrah (elyn's Inhumanity to dre Hague: Kluwéraw International, 2003),
pp. 481-510, p. 491.

834]bid., pp. 492.

835]bid., pp. 492.

836 Prosecutor v. Kupetski(2000), ICTY Trial Chamber, Case Ne95-16-T, Judgement, 14 Januar
2000.

837|bid. §527-536, Kalshoven, F., Regts and the Protection of CiviiaTwo Recent Decisions of the
Yugoslavia Tribunal, inC.e.a. Vohrah (edyan's Inhumanity to idre Hague: Kluwer Law
International, 2003)p. 481-510, p. 500.

838Prosecutor v. Kupeeski(2000), ICTY Trial Chamber, Case Ne95-16-T, Judgement, 14 Januar
2000, §527.

839Kalshoven, F., Reprisals and the Protectiorvitia@$: Two Recent Deoiss of the Yugoslavia
Tribunal, in L.C.e.a. Vohrah (elgn's Inhumanity to Tdre Hague: Kluwéraw International, 2003),
pp. 481-510, p. 500.

840|bid., pp. 502.

8411bid., pp. 502.
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in 1998 by the United Kingdom. "This spells out in clearest possible terms the s
conditions under which that country, infidee of "serious and deliberate attacks" t
adverse pary on civilians or civilian objects, "galtdétself as entitled to take meas
otherwise prohibited" by Articles 51-85Kalshoven also refers to a statement in t
same tenor made by Italy in 1986 on ratifying the Préft@ral, to the fact to France
not yet a party to the Protocol, tried "frafitiand ultimately [...] to find agreement
a formula that would specify the conditions for a legitimate recourse to reprisals
an enemy civilian populatidff".

In relation to the second question,isisee of reprisals against civilians in
internal armed conflict, Kalshoven notesttiairial Chamber has circumvented "t
problem posed by the silence of Protocol Il by just not referring*t@ti& Trial
Chamber refers to a statement leyltiternational Law Commission on the Draft
Principles of State Resonsibility, on Common Article 3. The Trial Chamber read
this statement a prohibitiofi reprisals against civilians in the combat®#tdtalshover
rejects this conclusion, "as with theattite 1949 Conventions, common article 3
not govern the conduct of hostiliti&€™"The conclusion the Chamber draws from tI
Commission's opinion, [...], is therefore unfted, and completely disregards the f
that a quarter-century after 1949, all ateto include a prohibition on reprisals in
Protocol Il, in the provisions protectiting civilian population from the dangers of
actual combat, failed miseraff§".

After having argued at length tiegtrisals against the civilian population in
armed conflicts are prohibited under all circumstances both under treaty law an
international law, the Trial Chamber surpriéfigbncludes this issue by stating tha
reprisals, even when considered lawful,sdrieted by last resort, prior warning, hig
level decision, proportionality, terminatioemgoal is achieved, and 'elementary

considerations of humanfy'.

842]pid., pp. 502.

843|bid., pp. 502.

8441bid., pp. 503, fn. 75.

845|bid., pp. 504.

846 Prosecutor v. Kupetski(2000), ICTY Trial Chamber, Case Ne95-16-T, Judgement, 14 Januar
2000, §534.

847Kalshoven, F., Reprisals and the Protectiorvitia€$: Two Recent Deoiss of the Yugoslavia
Tribunal, in L.C.e.a. Vohrah (elyn's Inhumanity to dre Hague: Kluwéraw International, 2003),
pp. 481-510, p. 504.

8481bid., pp. 504.

8491bid., pp. 505.

850 Prosecutor v. Kupetski(2000), ICTY Trial Chamber, Case Ne95-16-T, Judgement, 14 Januar
2000, 8535; Kalshoven, F., Reprisals and thetiBrotécCivilians: Two Recent Decisions of the
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By way of final comment Kalshoven notes that, in both decisions, the dis
of the issue of reprisals against civilieassunnecessary. Neither the facts of the
decision in the Mantase, nor the defence in the Kuprggsige warranted this
discussioff*

Kalshoven explains how in determinirgglétwfulness of a resort to reprisals a
belligerent can easily be mistaken. Some "rules are of doubtful validity and, whi
wholeheartedly accepted by some, are jeststically rejected by others (for
instance: rules on contraband, on air warfare, on the use of nuclear weapons, ¢
on)"¥2The acts which give rise to the reprisal might have been lawful, which wc
make the reprisal itself unlawful andliccthen give cause for contra-repri&dgyain,
it is thus not unimaginable that at the deciding level the decision to take reprisa
on a mistake of law. On the one hand, it does not seem likely that the executior
unlawful reprisal will be prosecuted for thukation of the law of war; he does not h
the deciding responsibility and can therefoirbe liable for a wrong decision. On th
other, reprisals entail acts that are othevisisgions of the law of war. The executic
commits war crimes; only if the reprisalsified will the wrongfulness of these act:
negated. If a mistake of law is easily made at the highest level of authority, it is
understandable, and probably excusable, if the low-level executioner follows thi
mistake.

6.6CONCLUSION

Part | of this Chapter revealed that ongrg limited number of mistakes of law will
indeed negate the required mental elefffemtdefence of mistake of law provided fi
in Article 32(2) of the Rome Statute doespply to mistakes as to the prohibition i
such or to putative justification (undeminal or public international 1&)This

means that the mistaken defendants in the examples given in the second part ¢

Yugoslavia Tribunal, inC.e.a. Vohrah (edyan's Inhumanity to idre Hague: Kluwer Law
International, 2003)p. 481-510, p. 505.

851Kalshoven, F., Reprisals and the Protectiorvitia€$: Two Recent Deoiss of the Yugoslavia
Tribunal, in L.C.e.a. Vohrah (elyn's Inhumanity to dre Hague: Kluwéraw International, 2003),
pp. 481-510, p. 493-494 and 505.

852Kalshoven, FBelligerent Repi(salden: Martinus Nijhoff Publishers, 2005), p. 41.

853]bid. p. 41.

854See al€asolo, H.Unlawful Attacks in Combat SituatiortsieH@TY's Case Law to the Rome Ste
(Leiden: Martinus NijhbPublishers, 2008), p. 243.
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Chapter will not be able to invoke this defence. Under the supplement propose
Chapter 4, however, these relevant casestakenof law will find their proper place
namely in the assessment of whether the perpetrator could have avoided comr
wrongful act, in the assessment of the actor's culpability. However rare the cas
prosecution of the soldier executing anraridgtakenly based on military necessity
be, and however even rarer a successful plestaite of law in such a case may be
does not mean that the defence of mistake of law should be excluded a priori. |
exceptional cases where this excuse mayelk itasrves as an essential compone
the establishment of the individual’s culpability.

175



CHAPTER 7 SUMMARY AND CONCLUDING REMARKS

Mistake of law may excuse the perpetratm ofternational crime. The provision in
ICC Statute, nevertheless, does not prdwitthis excuse. Based on the common |
approach toward mistake of law, article B@iied to a failure-of-proof defence. On
when the mistake negates the required intiétiievdefendant be exculpated. In trut
however, mistake of law does not concerisse of intent; mistake of law concerr
the culpability of the defendant. The resuh@fturrent codification is twofold. First
some mistakes, namely mistakesthg farohibition as such and mistakes about
justifications, are unduly not covered by the Statute. Second, under the current
codification there is no room for differentiation according to the culpability of the
defendant in making the mistake.

Chapters 2 and 3 demonstrated how in a twofold structure there is actue
principled solution to deal with issuemistake of law. Applying a strict rule of
ignorantia non exéedab unjust results in case of reasonable mistakes of law. Ar
was found in requiring knowledge of thevdwen a crime definition’s mental eleme
termed 'wilfully' or 'knowingly', turning mistake of law into a failure-of-proof defe
However, in a failure-of-proof defencerthis no room for the requirement of
reasonableness, at least not in case dfangdrcrimes. In a threefold structure, the
to the solution was found in requirltigrechtsbetsairas an element of criminal
responsibility besides the required intent. This elemémtezhtsbetsains an elemer
of culpability and is presumed when the crime definition has been fulfilled. The
presumption is rebuttable. A mistak law, or better, a mistakerathwill negate the
defendant’s culpability if it was an unavoidable mistake. A mifakatoécause no
legal knowledge is required. Legal elements in a crime definition are subjected
Parallelenwertungsiehyréf the defendant does eotn know the social, everyday
meaning of a legal element will his intent be negated. If he recognizes this soci
meaning, but nevertheless believes hisicotodbe lawful, this will not negate the
required mental element, but may negate his culpability when he unavoidably I
UnrechtsbetgainThe requirement afnrechtsbetseiriacilitates and at the same tim
justifies the rule that no criminal intent is required.

Essential to the German solution has been the recognition of the distinct
between justification and excug®ngdoing and attribution, defeasible and
comprehensive rules and conduct rules and decision rules. As seen in Chapter
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distinctions also have important implications for issues like criminal intent, puta
justifications and the meaning of an eferof unlawfulness or wrongfulness in the
crime definition.

Chapter 4 confirmed that the ICC Staisiteased on a twofold system of crir
which has serious implications for issudefehces like mistake of law. Many autht
have recognized this and have tried to rémaidamage’ by suggesting for example
an avoidability test should be applied tseHsmistake of law. It was argued, howe
that this is not an option if the draftbesve deliberately left out the avoidability
requirement. The solutions offered perhapsiravieeling of having to make do witt
what one has got. Alternatively a ‘wayn@ad'offered by suggesting that the ICC Si
does not provide for, nor reject, the excuseistbke of law. In that case, Articles 3.
and 21 would offer a tool to incorporate stakie of law defence. But if these soluti
do not deliver a principled answer to $kee, adding a new provision to the Statuts

inevitable. | proposed the following provision:

If it is concluded that the defendant acted in the mistaken belief that his conduct was l¢
that he was mistaken about a fact extrinsic to the required mental element, and if this
unavoidable, the defendant shall not be convicted in respect of such a wrongful act.

This provision would recognize the true character of this defence as an excuse.
a culpability assessment: Could the defenaemtavoided making the mistake and
be blamed for committing the wrongful act? The proposed provision would also
abandoning the separate provision on superior orders. | accept the standard wi
be higher than under some national laws and international case law, because L
new provision even the reasonablenesoitadility of obedience to a non-manifes
unlawful order will be assessed. On therdtand, the provision would apply to all
international crimes and the standard ofssmmt will be more subjective or persol
taking into account the subordinate's pergmepacities andetlopportunities he he
under the circumstances to behave differently.

The case law discussed in Chapters Sa@tleat mistake of law per se has ¢
rarely been invoked; superior orders bas b more common defence. Because it"
difficult to disentangle the mixed defencesiistbke of law, mistake of fact, superic
orders and duress, this investigation did not reveal the (theoretical) reasons for
or accepting pleas of mistake of law. Tkersare that mistake of law, after all the
theoretical reflections on it in the precedirapters, did not end up as being seen ¢
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merely a lawyer's concoction, Chapter 6 skktcfew practical scenarios. The aim
to demonstrate that, although only rarely and under strict conditions, mistake of
be a valid excuse. The sketched scenarios of mistake of law do not fall under tt
ICC provision; in these cases there is afrshnviction of non-culpable perpetrator:

Most pleas of mistake of law encountered in this study have been rejected on tl
inference of consciousness of wrongdoing; the plea was regarded as incredible
defendant must have known his conduct viotdtedhternational) legal rule. In the ¢
of international crimes this inference of cimsness will almost always be justifiec
This would probably also be our conclusion in the case outlined in the Introduct
plea of torturing on superior orders, becgosghought you were just doing your jo
or even a good job, is simply implausiiés it? Does the fact that, as may now be
stated with certainty,the US government was responsible for allowing, no, even
promoting interrogation techniques that include torture when the detainee is a <
‘unlawful enemy combatant’, change the credibility of the pleas of superior orde
mistake of law? Perhaps we need to be lcaoeto let our moral indignation speak
of turn. An assessment of the avoidability of mistakes may bring to light circum:
that would otherwise remain undisclosetljroistances that may affect the culpabil
the perpetrator, but also circumstancesibgtimplicate the responsibility of others
The excuse mistake of law, being botmeakt the finding of the perpetrator's
culpability and to the establishment of the full facts of the case, constitutes an

indispensable component of the general part of international criminal law.

855 See amongst other sogtd@ybee, J. (2002), MemorandurAliczerto Gonzales, Counsel to the
President, Re: Standards of @atdbr Interrogation under 18S.C. 88§ 2340-2340A ('The Torture
Memos'), available_at www.findlaw,;c®8amds, PTorture Team. DeceptigifyCand Compromise of Le
(London: Allen Lane, 2008); Hersch, hajn of Command; The Road from 9/11 to AiNeGhYaitk:
Allen Lane, 2004);Gourevitch, P. and E. M&tésdard Operating Pro¢ésluréork: The Penguin Pre
2008).
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SUMMARY

CHAPTER 1

The pictures of American soldiers abusiisgmers in the Abu Ghraib prison in Iraq
caused a worldwide wave of shock and dfsiéleepictures revealed a wide range
scenes of abuse: naked Iragi prisoners in stress positions, lying in a pile on top
other, with a hood over their head standing box with electric wires attached to t
hands, driven into a corner under attagkmfson guard dog. In some of the pictur
next to the abused prisoners, American soldiers can be seen, posing for the ca
smiling, giving the thumbs up.

Back in America, being prosecuted feseatcrimes, some of the soldiers arg
they had not committed any crime. They invtiiedefence of mistake of law. To tt
minds they were just doing their jobs. Holtliagtheir superiors did not object to tt
behaviour, they also invoked the defence efisuprders as a ground for exculpati

The question arises whether these defences are also applicable in intert
criminal law. International crimes constituies offences and it could be argued
he who commits such an offence must knoadbis punishable. After all, everyone
presumed to know the law. However,nbisas simple as that. Application of the
principle that everyone is presumechtamkthe law may be in violation of another
fundamental principle: no punishment withyaiit. Applying the proverb that everyc
knows the law may violate the principle no punishment without guilt when it is
demonstrated that the perpetrator cabedilamed for being ignorant about the
wrongfulness of his act. This situation may also occur in international criminal |i
this is what this book is about.

The central issue of this book therefore concerns the scope and content
defence of mistake of law in internationalicahfaw. International crimes are of su
grave nature that one is inclined to consider this scope as very limited. Howeve
this is so, remains to be seen. Not atheaf international criminal law, including
justifications, have fully crystallized. Uncégaiabout the scope of individual crimi
responsibility may arise. These uncedsintay also arise with respect to the
responsibility of the subordinate who follows superior orders which turn out to t
been unlawful. The defence of mistake of law could prevent unjust punishment:
situations.
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For the first time in the history of tbedification of international criminal lav
there is an explicit provision on mistakawf This provision can be found in article
32(2) of the Statute of the International @afrCourt (ICC). It has been the startin
point for this research. Article 32 has the character of a compromise, since the
came about by treaty negotiations betwetss Stih different legal systems. It is th
outcome of negotiations in which a ceitdarpretation of the issue of mistake of I
prevailed. In order to fully comprehend this outcome it is of paramount importa
investigate the meaning of mistake of lakeimational criminal law systems of the
countries that have had the main influence on the drafting process of the Statu

analysis of international case law is obviously also warranted.

CHAPTER 2

Chapter 2 contains a comparative law stuithe afpproach to mistake of law in the
common law systems of the United States of America and the United Kingdom
civil law systems of Germany and France. This Chapter also includes an analy
defence of superior orders in these systems. The ICC Statute directly links the
of mistake of law and superior orders. @frte requirements in article 33 (superic
orders) is that the subordinate has been unaware of the wrongfulness of the or
national systems under discussion too, the defence of superior ospesadé
mistake of law.

The outcome of this comparative law study is that in the common law sy
the principaignorantia legis non efxnistake of law does not excuse) is applied ne
without exception. These systems seemdohdtrictly to the proverb ‘everyone is
presumed to know the law’. In common law systems mistake of law is regardec
failure-of-proof defence, negating the redumtent. This may be explained by the
that common law systems apply a so-called twofold structure of offences. Chai
mistake of law as a failure-of-proof defence has two undesirable implications. 1
perpetrator who can demonstrate he dichabitvith the required intent because he
made a mistake of law will be exculpated when his mistake was blameworthy.
perpetrator who cannot invoke mistakewfacause his mistake does not negate
required intent may be punished even thbisgmistake was reasonable or unavoit
The comparative law study reveals tharsan and English judges apply ad hoc
solutions in order to avoid these urrdée outcomes. In this way the magmorantie

legis non excissbeing attenuated.
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In German law the approach toward mistake of law is much more balanc
well thought-out. This may be explained on the basis of the fact that this systen
threefold structure of offences.

CHAPTER 3

A further investigation into the theoreticallioations of applying a threefold structt
of offences follows in Chapter 3. Intains a discussion of the distinction between
justificati@ndexcuserongdoiagdattributiquefeasiledcomprehensikesconduct rule
anddecision ruf@ether issues under discussion, which also bring to light importar
consequences of applying one system instead of the othecrianedl)inte@) putativ
justificatiqr®) the meaning of an elementbwfulnessvrongfulnesshe crime
definition and 4) therinciple of legdlitys Chapter reveals that the mistake of law
defence leads to less convincing results in a twofold structure compared to in a
structure. In a twofold structure the perpetnaday still be punishable even though
not culpable and he may still be exculmated though his mistake is blameworthy.
These problems do not arise in a threstoldtture, where the issue of culpability is
separated from the issue of intent.

CHAPTER 4

The codification of mistake of law (article 32(2) ICC), discussed in Chapter 4, is
appearances grafted onto the common law appi@éhe issue. The provision is ba
on a twofold structure of offences. Mistake of law is only a ground for excluding
responsibility when the mistake negata®thired intent (i.e. when the perpetrator
lacked the required intent because bagmarant about the wrongfulness of his
behaviour). Since knowledge of wrongdoihgrifly ever part of the definitional
elements of an offence, thepe of article 32(2) is limiteman absolute minimum. TI
article thus fails to recognize mistakes nared by the mental element criterion, li
mistakes about the prohibition as such or reistout norms of justification. This |
unjustifiable since these are particularlsitiiegtions in international criminal law wh
uncertainties about the scope of individuadinal responsibility might still exist. Th
conclusion in Chapter 4 is that the ICC Statute shows a lacuna in this respect. ,
provision could be the solution. This neawimion would provide for mistake of law
an excuse; the perpetrator is excusedifted in the mistaken belief that his condt

was lawful and if this mistake was unaveid@hls provision could also replace arti
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33 ICC guperior orjleTse issue of the individual criminal responsibility of the
subordinate who mistakenly obeys an unlavdet should also be resolved on the
of the avoidability of his mistake.

CHAPTER 5

Chapter 5 is dedicated to an analysislefted case law concerning defendants wt
pleaded mistake of law before nationalraachational courts in cases concerning
international crimes. The main focus is on proceedings that followed the Secon
War. It covers other criminal proceedings in the decades thereafter as well, as :
related to the wars in Korea and Vietnam and a few more recent cases before 1
and the ICC. In most cases where the defence of mistake of law has been raise
to avert criminal liability for internatiooaines, knowledge of wrongdoing was infe
from the facts; the defendant must have known about the wrongfulness of his a
superior orders were manifestly unlawfixteptional cases the defence was suc
because the legal rule concerned was uncertain. The selected case law shows
examples of cases where mistakevdtlavoked as a defence on itself.

CHAPTER 6

Chapter 6 first contains an analysisesthucture of international crimes, with an
emphasis on the element of criminal intents&bend part of the this Chapter cont:
a survey of situations in which the defendant acts under an understandable anc
mistake of the law, but which are not covieyeaiticle 32(2) ICC. The aim of this fir
substantive Chapter is to demonstrate that izlat stake is not merely a theoretica
argument, for there are situations conlgleiwehich, under the current provision on
mistake of law, could lead to unjust convictions.

CHAPTER 7

In Chapter 7 it is pleaded that mistakevo&lzould, in international criminal law as
be recognized as an excuse which the perpetrator of an international crime can
whatever the circumstances. As arguedidrgenew provision should be incorporai
The new provision would also explicitly allow for the defence of mistake of law 1
invoked in case of mistakes about normsstification. The determinative issue shc
be whether or not the defendant is to blame for his mistake; could he have avoi

making it?
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Most pleas of mistake of law encountered in this study have been rejected on t
of inference of consciousness of wrongdoing; the plea was regarded as incredil
defendant must have known his conduct viotgtethternational) legal rule. In the <
vain it could be argued that the American soldiers who tortured prisoners in Irac
have known that their acts were punishibleever, is this conclusion justified, nov
that it has become evident that the US government was responsible for allowin
even promoting interrogation techniques that include torture when the detainee
called 'unlawful enemy combatant'? Does that change the credibility of the plea
superior orders and mistake of law? An assessment of the avoidability of mistal
bring to light circumstances that would otlsgrwemain undisclosed; circumstance:
may affect the culpability oktperpetrator, but also cingstances that may implicate
the responsibility of others. It is essential that mistake of law is recognized in

international criminal law as an excuse.
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NEDERLANDSE SAMENVATTING - RECHTSDWALING IN HET
INTERNATIONALE STRAFRECHT

H OOFDSTUK 1

De foto’s van Amerikaanse soldaten die gevangenen in de Abu Ghraib gevang:
mishandelden, veroorzaakten een wereldyaiffean afschuw en verontwaardiging.
foto’s onthulden een breed scala aastariden: naakte Irakese gevangenen in
gedwongen posities, opeengestapeld op de grond, hun hoofd afgedekt en eleki
draden aan hun vingers of door eagebjiste politiehond in een hoek gedreven.
Sommige foto’s tonen Amerikaanse soldaten poserend naast de mishandelde
gevangenen, lachend, hun duim opstekend.

Terug in Amerika, vervolgd voor deze strafbare feiten, beriepen sommig
soldaten zich er op niets strafbaars te hebben gedaan. Zij deden een beroep o}
rechtsdwalingriistake of Jawn hun optiek hadden ze geen strafbare feiten geplee
hadden gewoon hun werk gedaan en hurderearhadden geen bezwaar gemaakt
hun gedrag. Zij deden daarmee ook een berapepor orddssreden voor
straffeloosheid.

De vraag is of deze verweren ook opgaan in het internationale strafrecht
gaat daar om ernstige strafbare feitele astelling kan worden betrokken dat iedere
die zich daaraan schuldig maakt, moet weitéi) skrafwaardig handelt. ledereen wi
toch geacht de wet te kennen. Zo eengdsdiet echter niet. Het uitgangspunt dat
iedereen geacht wordt de wet te kennen kan in strijd komen met een ander fun
rechtsbeginsel: geen straf zonder schuld. Het adagium dat iedereen de wet ker
botsing komen met het beginsel geenzirafer schuld wanneer de dader aantoor
heeft gehandeld in vergeeflijke onwetendheid over de wederrechtelijkheid van .
handelen. Dat kan zich ook voordoen in het internationale strafrecht en daar gs
boek over.

De centrale vraag in dit boek is dasndiar de reikwijdte van rechtsdwaling
verweer bij de berechting van internationaérijvien. Deze zijn van dien aard dat ¢
neiging bestaat die ruimte als uiterstrkiejpete schatten. Of dat zo is, moet nog
blijken. Internationale misdrijven zijn vdiakdanig geformuleerd dat er nog allerlei
onduidelijkheden zijn bij het afbakenenhtangrenzen. Het is dus mogelijk dat er
onzekerheid bestaat over diengt Die onzekerheid kan ook een rol spelen in situi

waarin een ondergeschikte bevelen van een meerdere opvolgt die achteraf stre
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blijken te zijn. In die gevallen kan een beroep op rechtsdwaling onaanvaardbar
strafoplegging voorkomen.

Voor het eerst in de geschiedenis van de codificatie van het internatione
strafrecht is expliciet een bepaling opgenorerechtsdwaling. Deze bepaling st:
artikel 32(2) van het Statuut van het Interndi@teafhof (ICC) en is het startpunt \
dit onderzoek. Aangezien het Statuuttdemst is van overleg tussen landen met
verschillende rechtssystemen, draagt ook a&tiket karakter van een compromis.
is de slotsom van overleg waarbij een loepaale op het desbetreffende leerstuk
voorrang heeft gekregen. Voor een gogdbean de bepaling is het dus van groot
belang ook te kijken naar de doctrine enmalrechtelijke ervaringen in de landen
aan de totstandkoming van de bepaling hebben bijgedragen en daar hun stem,
hebben gedrukt. Daarnaast is uiteraard een analyse van de internationale rech
dit punt van belang.

H OOFDSTUK 2

Hoofdstuk 2 behelst een rechtsvergelijkend onderzoek naar rechtsdwatiowgninash
lawsystemen van Amerika en Engeland eiviliéawsystemen van Duitsland en
Frankrijk. In dit hoofdstuk wordt ook aandacht besteed aan bepalingen over he
handelen op ledsze rechtssystemen. Het ICQistdégt een direct verband tusse
verweren handelen op bevel en rechtsdyyalitikel 33 vereist onder meer dat de
ondergeschikte dwaalde omtrent de otmetfyheid van het bevel. Ook in de
onderzochte nationale rechtsstelsels is handelen op bepekédmn rechtsdwaling
De uitkomst van het rechtsvdijgende onderzoek is dat inaenmon laystemen he
beginseignorantia legis non efreattdédwaling verontschuldigt niet) nagenoeg ges
uitzonderingen kent. Het uitgangspunieatireen geacht wordt de wet te kennen
blijkbaar zo’n vast beginsel dat menvdaaniet wenst af te wijken. Het fenomeen \
de vergeeflijke onwetendheid omtrent de wederrechtelijkistaké of Jamordt in het
common laysteem opgevat als een verweéretiapzet van de dader kan aantaste
Een verklaring hiervoor kan worden gevonden in het fematon laystemen
uitgaan van een zogenaamde tweeledige structuur van het strafbare feit. Door
rechtsdwaling te zien als een mancetinpret leidt deze aahptot twee ongewenst
resultaten. De dader die kan aantonen dgiz@} mist doordat hij dwaalde omtrent
wederrechtelijkheid van zijn handelen gigait wok al valt hem van die dwaling eer

verwijt te maken. De dader wiens beroep op rechtsdwaling wordt afgewezen ot
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beroep zijn opzet niet aantast, kan toch worden veroordeeld ook al heeft hij gel
verontschuldigbare onwetendheid. Uit heeamik blijkt dat Engelse en Amerikaa
rechters zich metd hoaplossingen uit deze moeiligtaie redden. Op deze manier
wordt de toepassing vanigeorantia legis non exetsatht.

In het Duitse recht is het leerstuk van rechtsdwaling veel meer afgewogt
doordacht. Dat hangt samen met hetifdiin dit systeem gewerkt wordt met een

driedelige structuur van het strafbare feit.

H OOFDSTUK 3

De theoretische implicaties van een drielsttigguur van het strafbare feit voor he
rechtsdwalingsverweer worden verder uitgewerkt in hoofdstuk 3. Daarin komer
orde het verschil tussgstificatimnexcugeechtvaardigings- en
schulduitsluitingsgrondenyongdoiagattributiofwederrechtelijkeheid en toerekent
defeasilelecomprehensilezmenconduct rubeslecision ryigsdragsregels en beslisreg
Hoofdstuk 11l bespreekt voorts het verschil tussen de tweeledige en de drieledi
structuur van een strafbaar feit aan dd han de volgende onderwerpen: 1) boos
opzet, 2) putatieve rechtvaardigingsgrojele betekenis van wederrechtelijkheic
de delictsomschrijving en 4) het legaliteitsbeginsel. Uit dit hoofdstuk blijkt dat ir
tweeledige structuur het rechtsdwalingsvemieder overtuigende uitkomsten biec
dan in een drieledige opbouw. De tweeledige structuur laat toe dat een dader <
blijft ook al ontbreekt zijn verwijtbaarheichehstaat toe dat de dader straffeloos is
al valt hem van zijn onwetendheid een veenijiaken. In een drieledige structuur k

de verwijtbaarheid een eigen plaats en doen zich deze problemen niet voor.

HOOFDSTUK 4

De internationaalrechtelijke bepaling over rechtsdwaling (artikel 32(2) ICC) die
besproken in hoofdstuk 4, lijkt voornamelijk te zijn geéntapnteon |laenadering
van het leerstuk. Deze bepaling gaatuigéea tweeledige structuur van het strafbe
feit. Slechts indien de rechtsdwaling het opzet aantastte (dat wil zeggen wanne
niet met het vereiste opzet handelde ohigdivaalde omtrent de wederrechtelijkhe
van zijn gedraging) is rechtsdwaling®eafuitsluitingsgrond. Aangezien in het
internationale strafrecht slechts bij hoge uitzondering boos opzet wordt verlang
voorwaarde voor strafbaarheid is het beraikleze strafuitsluitingsgrond zeer bep

Vergeeflijke onwetendheid (rechtsdwaling)devstrafwaardigheid van het gedrag .
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zodanig en vergeeflijke dwaling over de ¢sgppvan een rechtvaardigingsgrond b
op die manier buiten beeld. Dat is niet goed te verdedigen omdat juist op deze
grensgebieden van strafbaarheid zeer prangende vragen van internationaal str
rijzen die om aandacht vragen. De coedlitshoofdstuk 4 is dan ook dat het Statu
hier een leemte vertoont waarin moet orborzien. Een nieuwe bepaling moet ¢
oplossing zijn. De nieuwe bepaling houdt in dat rechtsdwaling een
schulduitsluitingsgrond is; de dader ketnvorden gestraft als hij te goeder trouw
dwaalde omtrent de wederrechtelijkhaidzifa gedraging en deze dwaling niet
vermijdbaar was. Deze bepaling zou ook het huidige artikel 33p&@( or)lers
kunnen vervangen. Ook voor de ondergeschikte die te goeder trouw handelt of
bevel van zijn meerdere, welk bevel onrechtitifitige zijn geweest, geldt dat de v
naar zijn verantwoordelijkheid beantwama moeten worden aan de hand van de
vermijdbaarheid van de dwaling.

HOOFDSTUK 5

In hoofdstuk 5 volgt een analyse van (inter)nationale jurisprudentie waarin een
rechtsdwaling aan de orde komt. De g&teelrde jurisprudentie heeft voornamelijk
betrekking op de periode na de Tweedelilderéog en daarnaast op rechtszaken i
aanleiding van de oorlogen in Korea en Vietnam en enkele recente beslissinge
Joegoslaviétribunaal en het ICC. In de meerderheid van de geanalyseerde zak
beroep op rechtsdwaling of handelen op bevel afgewezen omdat in die zaken k
de wederrechtelijkheid van de gedragingagegknomen op basis van de ernst va
feiten; de verdachte moet van de wederredidadijzgp de hoogte zijn geweest, het
om een onmiskenbaar onrechtmatig bevaltdanderlijke gevallen werd een beroe
rechtsdwaling toegewezen omdat deffeide rechtsregel onduidelijk was. De
onderzochte rechtspraak laat slechts end@ibeelden zien van gevallen waarin e¢
beroep op rechtsdwaling als zelfstandig verweer is gevoerd.

H OOFDSTUK 6

In hoofdstuk 6 wordt allereerst een nadere analyse gegeven van de opbouw er
van internationale misdrijven in het bijasnmdet het oog op het element boos opze
Vervolgens wordt in hoofdstuk 6 een ovetzjelyeven van praktijksituaties waarin
voorstelbaar is dat de dader dwaalt omtrent het recht, maar welke situaties niet

onder de huidige internationaalrechtatijkficatie van rechtsdwaling, de
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strafuitsluitingsgrond van artikel 32CX} .1 Dit laatste inhoudelijke hoofdstuk heeft t
doel aan te tonen dat het hi@t om een puur theoretische exercitie gaat; er zijn
namelijk situaties denkbaar die onder idiigleLbepaling ten onrechte tot veroordeli

zouden kunnen leiden.

HOOFDSTUK 7

In hoofdstuk 7 tenslotte wordt een pleidooi gehouden rechtsdwaling ook in het

internationale strafrecht tot een verweer te rekenen waarop de verdachte van e
internationaal misdrijf onder alle omstandigheden beroep moet kunnen doen. C
zou een nieuw artikel moeten worden opgenamals eerder bepleit. Op die manie
wordt ook expliciet ruimte gemaakt om rechtsdwaling als verweer toe te laten b
beroep op een rechtvaardigingsgrond. Beslisszet zijn of de dader een verwijt ka
worden gemaakt ook al beroept hij zich op onwetendheid. Had hij deze kunnen
voorkomen?

Een beroep op rechtsdwaling wordt im#erderheid van de gevallen afgev
omdat kennis van de strafbaarheid vayjedeaging wordt aangenomen op basis va
ernst van de feiten; de verdachte moet vatrafeaarheid op de hoogte zijn gewee
kan niet te goeder trouw hebben gedwaald. Zo zou ook gesteld kunnen worden
Amerikaanse soldaten die gevangeneakimishandelden, moeten hebben gewete
hun handelingen strafbaar waren. Maareeliterechte conclusie nu is gebleken ¢
Amerikaanse regering verantwoordelijds ket toestaan van ondervragingstechn
die foltering opleveren als het om zogenaamisvful enemy combgaattsVerander
dat niet de geloofwaardigheid van hetsdualalingsverweer? Een inhoudelijke toet:
het rechtsdwalingsverweer aan de hand van de vermijdbaarheid van de dwaliny
alleen omstandigheden aan het lichgeredie de verantwoordelijkheid van de
verdachte uitsluiten of beperken, maarowstandigheden die de verantwoordelijkl
van anderen impliceren. Het is essenii¢eechtsdwaling in het internationale

strafrecht een volwaardige pléjgkeals schulduitsluitingsgrond.
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