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Introduction

A Fundamental rights and European contract law'

The effects of fundamental rights in general private law and, subsequently, also in contract law
have been the subject of academic debate since the coming into force of the modern European
Constitutions and international human rights treaties after the end of the Second World War. The
reconstruction of destroyed cities, economies and social structures during this time coincided with
political and legal initiatives to better secure the rights of citizens, which had suffered serious
infringements during wartime. In a relatively short period of time, several important international
fundamental rights documents were introduced, such as the Universal Declaration of Human
Rights (1948), the European Convention for the Protection of Human Rights and Fundamental
Freedoms (ECHR, 1950), the European Social Charter (ESC, 1961), the International Covenant
on Civil and Political Rights (ICCPR, 1966) and the International Covenant on Economic, Social
and Cultural Rights (ICESCR, 1966). In post-war Europe, moreover, a number of fundamental
rights were strongly entrenched by the documents constituting the Federal Republic of Germany
(the Grundgeserz of 1949), the Republic of Italy (the Costituzione of 1948) and the Fifth French
Republic (the Constitution of 19582 referring to the Preamble to the ‘social’ Constitution of the
Fourth French Republic founded in 1946)3.

It did not take long for the question to arise whether these international and constitutional
rights, written for the protection of the citizen against the State, could also affect relations between
citizens, in which equally serious infringements were considered to take place. A first phase in the
evolution of the interaction between fundamental rights and private law, in particular contract law,
can be traced back to the pioneer judgments of the German Federal Courts. The
Bundesarbeitsgericht, dealing with labour law cases, recognised an immediate effect of several basic
constitutional ~rights on employment contracts as early as the 1950s,* while the
Bundesverfassungsgericht, the Constitutional Court, not long afterwards committed itself to the theory
of the indirect influence of fundamental rights through the general clauses of private law.>
Meanwhile, in Italy the first effects of fundamental rights on employment contracts appeared in

the case law of the Corte di Cassazione, the Supreme Court.¢ In particular for Germany, later also for

1 This brief bird’s-eye view of the historical development of the debate owes much to the research conducted
within the EC-funded Research Training Network ‘Fundamental Rights and Private Law in the European
Union’, contract n. HPNR-CT-2002-00228, co-ordinated by Gert Briiggemeier, Aurelia Colombi Ciacchi and
Giovanni Comandé. See further section D of this Introduction; the websites of the project: www.lider-
lab.org/rtn and www.fundamentalrights.uni-bremen.de; and the forthcoming publications of the RTN:
Briiggemeier, Colombi Ciacchi & Comandé 2008a and 2008b.

2 Only with the Constitution of the Fifth French Republic was constitutional standing given to the Déclaration des
droits de homme et du citoyen of 1789.

3 In France, even though the early effects of fundamental rights go back to the late 1940s, the reference to
constitutional rights in contract cases has remained scarce. The rights protected by the ECHR, on the other hand,
have had a broader impact. See, for example, Raynaud 2003; Debet 2002.

4 See section 2.1.1.

5>'The famous Lith judgment, BV erfG 15 January 1958, Bl erfGE 7, 198, which will be discussed in section 2.2.1.

¢ Cass. civ. 10 August 1953, Giust. civ. 1953, 2687.



Italy, these developments marked the beginning of an ongoing debate among legal authors as to
the desirability of such effects and the manner in which they should be given shape.”

In European countries that experienced less dramatic post-war constitutional changes, the
discourse gathered momentum in a second phase, often inspired by the German case law and the
rapidly expanding amount of literature on the topic. In the Netherlands, for instance, the effects in
contract law — and patrimonial law in general — of constitutional rights became more frequent
from the 1970s onwards, and the academic debate developed alongside.®

This second phase blended almost seamlessly into a third phase, in which the role of
fundamental rights in Europe was elaborated in more detail, without fundamentally challenging
the theoretical framework that by then had been established. In Germany, the theory of indirect
effect declared by the Bundesverfassungsgericht was almost generally accepted and applied.” In the
Netherlands, the role of fundamental rights in private law gained renewed attention in the light of
the revision of the Dutch Constitution (Grondwel) in 1983,10 while at the same time references to
the Constitution and to the ECHR became more frequent in Dutch case law.!! The Italian Corze
costitnzionale, the Constitutional Court, finally, used a fundamental rights argumentation to
recognise a right to housing'? and a right to privacy!3 in relations between private parties.

A fourth phase of the debate on fundamental rights and private law, with an emphasis on
contract law, may roughly be established as commencing in the early 1990s and comprising several
parallel movements in various European countries as well as on the level of the European Union.
In Germany, three groundbreaking decisions of the Bundesverfassungsgerichf* rekindled the debate
on the intensity of the influence which fundamental rights might have on contractual
relationships,!> given that the effect granted to these rights by the Constitutional Court seemed to
imply a farewell to the principle of party autonomy on which contract law was based. In
England,'¢ in the meantime, a vivid discussion was started on the possible effects of fundamental

rights on inter-private relations, following the coming into force of the Human Rights Act 1998

7 For Germany, see Nipperdey 1950 and 1961; Dirig 1956; Leisner 1960. Note that Italian legal authors have
been influenced by the German developments, as shows, for instance, from the use of terminology (Drittwirkung);
for instance, Morelli 1996, p. 539; Morelli 1999, p. 3-4.

8 Early cases of lower Dutch civil courts date back to the 1940s, e.g. K#r. Armbem 25 October 1948, NJ 1949, 331.
From the late 1960s and early 1970s onwards, the Dutch Supreme Court has, however, also addressed the issue,
e.g. HR 31 October 1969, NJ 1970, 57 (Mensendieck I) and HR 18 June 1971, 407 (Mensendieck II); see below,
section 2.2.2. For the academic debate during that period, see Maris 1969; Drion 1969.

9 Canaris 1984.

10 De Graaf & De Haas 1984; Koekkoek 1985.

1"HR 9 January 1987, NJ 1987, 928 (Edamse bijstandsvrou); HR 5 June 1987, NJ 1988, 702 (Goeree I); HR 2
February 1990, NJ 1991, 289 (Goeree 1I). 1 would also place the recognition of a general personality right in this
third phase. Though the relevant judgments are slightly outside of the indicated timeframe, they have cleatly been
inspired by the German allgemeine Persinlichkeitsrech? and, thus, fit within the theory of ‘horizontal effect’ as defined
in the second and third phase indicated here. See HR 15 April 1994, NJ 1994, 608 (1Valkenhorsi) and HR 6 January
1995, NJ 1995, 422 (Parool). These cases will not be discussed in more detail in this book, since they fall outside
the scope of contract law. For a more detailed analysis of the general personality right in Dutch and German law,
see Nehmelman 2002.

12 Corte cost. 25 February 1988, n. 217, Ginr. cost. 1988, 833 and 7 April 1988, n. 404, Foro i¢. 1988, 1, 2515.

13 Corte cost. 12 April 1973, n. 38, Giur. cost. 1973, 354.

4 BVerfG 7 January 1990, BVer/GE 81, 242 (Handelsvertreter); Bl er/G 19 May 1992, Bl er/GE 86, 122
(Betriebsschlosser); BV erfG 19 October 1993, BV erfGE 89, 214 (Biirgschaf?). See also Bl erfG 26 July 2005, NJW
2005, 2363 and 2376, in which the Court has reaffirmed the reasoning developed in these judgments.

15 Canaris 1999. For further references, see section 2.2.2.

16 All subsequent references to ‘England’ will naturally mean the law in force in England and Wales.



(HRA 1998) as of 2 October 2000.17 Dutch legal authors also took up the theme again, partly with
an eye on the developments in Germany and England, partly because of the progressing influence
of fundamental rights on case law.18 In Italy, moreover, fundamental rights caused landslides in
the case law regarding non-pecuniary damages,!® judicial review of the content of contracts,?’ and
the ex officio powers of the courts in respect to the reduction of manifestly excessive contractual
penalties?!.

These new developments in national contract laws concurred with two interrelated projects
on the European level. In the first place, comparative research on contract law was boosted in the
wake of the completion of the common market within the European Union in 1993. For the
purpose of answering questions regarding the possible harmonisation of contract law in Europe,
which could allegedly improve the functioning of the internal market, legal academics started to
investigate the differences and similarities between the contract laws of the EU Member States.
Furthermore, a number of research projects were developed,?? which drafted common rules or
model rules of contract law in anticipation of a Furopean Civil Code or other form of
harmonisation of contract law in Europe. In the second place, besides the academic initiatives,
after the turn of the millennium the European Commission became active in this new field,??
issuing a series of Communications regarding the development of a more coherent European
contract law.24 Both legal-comparative literature?> and comments on the Commission’s work?26
have addressed the role of fundamental rights in the constitution and development of national
contract laws and a possible harmonised contract law in Europe. The discussion, moreover, has

received an additional impulse from the debate leading up to the recent agreement on a Reform

17 The HRA 1998 has ‘brought home’ the rights protected by the ECHR to British citizens; see the Government
White Paper ‘Rights Brought Home: The Human Rights Bill’, October 1997, C» 3782, included in Wadham,
Mountfield & Edmundson 2003, p. 283-298. See further sections 2.1 and 2.5.1.

18 See, for instance, Smits 2003. A fairly recent judgment by the Dutch Supreme Court, the Hoge Raad, has
addressed the question to what extent contractual good faith, or reasonableness and fairness (redeljjkheid en
billijkhbeid), may limit fundamental rights; HR 12 December 2003, NJ 2004, 117 (hiv-test II or dentist case), building
on HR 18 June 1993, NJ 1994, 347 (Aids-test ot hiv-tesi).

19 Cass. ¢eiv. 31 May 2003, n. 8827 and 8828, Foro 42. 2003, 1, 2273.

20 Cass. civ. 20 April 1994, n. 3775, Giust. civ. 1994, p. 2159-2173.

2 Cass. civ. 24 September 1999, n. 10511, Foro iz. 2000, 1, 1929; Cass. civ., joint divisions, 13 September 2005, n.
18128, Foro i¢. 2005, 1, 2985.

22 For instance, the Gandolfi Group, working on a European Contract Code; the Study Group on a European
Civil Code (Von Bar project), see www.sgecc.net; and the Joint Network on European Private Law, an EC-
funded Network of Excellence working on ‘Common Principles of European Contract Law’ (CoPECL).
Furthermore, the Trento Common Core Project started working on comparative studies aimed at finding a
common core in European ptivate law, see www.jus.unitn.it/dsg/common-core/home.html. Moteovet, the
Commission on European Contract Law (Lando Commission), which had been established in the 1970s,
published its Principles of Eurgpean Contract Law (PECL), see Lando & Beale 1995, 2000 and 2003.

23 Following the European Parliament’s Resolutions on the possible harmonisation of substantive private law, O]
C 158, 26 June 1989, p. 400 (Resolution A2-157/89); OJ C 205, 25 July 1994, p. 518 (Resolution A3-0329/94).
Note, furthermore, that many of the research projects mentioned in the previous footnote have also received
funding from the European Community.

24 See the Commission’s 2001 Communication on European Contract Law to the Council and the European
Patliament, COM (2001) 398 final; its Action Plan on a more coherent European Contract Law of 2003, COM
(2003) 68 final; and its Communication ‘European Contract Law and the revision of the acguis: the way forward’
of 2004, COM (2004) 651 final.

25 Barak 2001; Markesinis 2001b; Hesselink 2002a; Taylor 2002; Mak 2003a; Smits 2003; Cherednychenko 2004a;
Gerstenberg 2004; Colombi Ciacchi 2005 and 2006.

26 Hesselink 2002b and 2004b; Social Justice Group 2004, p. 667-668; Grundmann 2005, p. 207-208; Rodota
2005.



Treaty regarding the institutional settlement of the Union, which will give a legally binding status
to the Nice Charter of Fundamental Rights.?’

From this brief history of fundamental rights and contract law, it appears that the subject is as
important for Europe today as it was in the eatly post-war years. While developments in various
countries indicate changes in the views taken on fundamental rights protection in contractual
relationships, the progressing ‘Buropeanisation’ of national contract laws and legal academic
debate emphasises the need to regard the Constitution of Contract Law also from a comparative
perspective. I would like to submit that, consequently, some old questions require reconsideration,

whereas several new questions have arisen regarding the role of fundamental rights in contract law.

B.  Questions

Since the first German legal literature on the subject appeared, the debate on the effects of
fundamental rights in contract law has mainly evolved around the question of whether or not
these rights were directly binding not only on public authorities but also on private parties.?® In
fact, the distinction between direct and indirect effects of fundamental rights still seems the most
commonly used model of analysis.2? It encompasses questions regarding the roles of the legislator
and the judges, as well as contract parties themselves, in the process of giving effect to
fundamental rights in contract law. Are they bound in a direct manner, meaning that they have to
comply with fundamental rights as formulated on the constitutional level, or are they only
indirectly addressed, meaning that they have to take into account the values protected by
fundamental rights when interpreting and applying rules of contract law?

The traditional discourse, accordingly, may be said to focus on the question of how
fundamental rights should be integrated in contract law, presuming that in any case the
compliance of contract law with these rights has to be guaranteed. The justification for this
technique of dispute resolution seems to be included in the definitions themselves: if contract
parties are directly addressed by fundamental rights, then of course these rights should be
considered in adjudication. If a theory of indirect effect is adopted, then an eye should always be
kept on the interpretation and application of contract rules in accordance with fundamental rights.

In the light of more recent developments, demarcating the aforementioned fourth phase of
the discussion, emphasis now appears to have shifted to the question of why, in the first place,
fundamental rights should be given effect also in contract law. This change of focus seems to be
related to the renewed attention for the values and principles underlying contract law, in particular
the tension between party autonomy and the protection of weaker contract parties.?? Increasingly

often, it seems that civil courts pursue policies of distributive justice, limiting freedom of contract

27 The  Draft  Treaty  establishing a  Constitution  for  Europe, 18  July 2003,
http://europa.cu/constitution/index_en.htm (last consulted on 28 June 2007), included the EU Charter of
Fundamental Rights in its Part II. On this topic, see Alpa 2004 and Rodota 2005. Since the people of France and
the Netherlands have rejected the text of the treaty in national referenda, the ratification of the constitutional
document became a problem and new negotiations were started. At the European Council in Brussels, on 23
June 2007 the EU leaders agreed on a mandate for an Intergovernmental Conference which will draw up a
Reform Treaty by the end of 2007.

28 Nipperdey 1950 and 1961; Diirig 1956; Leisner 1960.

29 Compare Canaris 1999; Smits 2003.

30 Compare Hesselink 2002a; Grundmann 2005; Lurger 2005; Colombi Ciacchi 2006, p. 177-180.



for the purpose of protecting contract parties holding a weaker bargaining position.3! Fundamental
rights have been said to provide the judiciary with ‘a powerful tool to adapt traditional contract
law instruments to contemporary democratic and social values and, as such, may have an
important impact on these types of cases.??

The analysis of the effects of fundamental rights in contractual relationships, therefore,
should include an investigation of the underlying reasons for applying this technique for resolving
cases. Indeed, the formal mode of giving effect to fundamental rights seems to strongly depend on
the justification that is given for either using or rejecting the application of these rights in contract
cases. The emphasis put on either a principle of autonomy or a principle of solidarity,
furthermore, might affect the extent to which certain fundamental rights are integrated into

contract law reasoning.

Notwithstanding the differences in approach, the traditional view on the topic and the new
perspective may be said to address several common issues. These may be summarised as follows:
a) To what extent do fundamental rights affect contract law?
b) In which types of cases can fundamental rights be applied?
c) What does the explicit consideration of fundamental rights add to contract law

adjudication?

The first question encompasses both the requirement of formal legitimacy for the application of
fundamental rights in contract law (can constitutional law be considered as supetior to private law,
and who are addressed by fundamental rights?) and the need for a substantive justification (to
what extent may fundamental rights be applied to modify existing rules of contract law, and may
they be used to pursue certain policies?). The second question is more straightforward, in the
sense that it regards the definition of criteria for giving effect to fundamental rights in contract
cases: which rights may be applied in which kind of contract disputes? The third question, finally,
asks whether civil courts should in so many words consider the role of fundamental rights in cases
engaging the values protected by these rights, even if contract parties have not made reference to
these rights. Moreover, it addresses the problem of to what extent the courts may assume ex gfficio
powers on the basis of fundamental rights argumentation.

In this book, an attempt is made to find answers to these questions on the basis of a
comparison of German, Dutch, Italian and English case law, legislation and legal literature on the
topic. Approaching the subject from different angles, it will be attempted to gain insights into the
interaction between fundamental rights and contractual norms, for the purpose of defining criteria

for the application of fundamental rights in contract cases.

C.  Approach and terminology
Given the relevance of fundamental rights for the further development of European contract
law3* the general approach adopted for the analysis of the theme is a comparative one.

Differences and similarities will be looked for in the examples of fundamental rights affecting the

31 See, for instance, the “fourth-phase’ German and Italian cases referred to in the previous section.
32 Colombi Ciacchi 2006, p. 180.
33 Compare the Manifesto of the Social Justice Group 2004, p. 667.



contract laws of the selected countries and explanations will be sought for these, on the basis of
which an attempt will be made to answer the questions listed above.

The research will focus on developments in case law for two reasons. In the first place, the
impact of fundamental rights in contract law has been felt on the level of dispute resolution rather
than on the level of legislation. Legislation in the field of contract law should in principle already
express the values protected by these rights and, usually, it is the task of the judges to make sure
that the rules of contract law are interpreted and applied in line with these values. In the second
place, an attempt to find common threads in the interaction between fundamental rights and
contract law, in my opinion, should consider legal problems in their most specific forms: the
resolution of specific contractual disputes by the courts might give a better idea of the relevant
criteria for fundamental rights application than could an abstract analysis of legal provisions
implementing certain fundamental rights.

With an eye on the substantive protection of fundamental rights in contract law, moreover,
a ‘bottom-up’ approach will be adopted for the case law analysis.>> Instead of selecting certain
fundamental rights and looking how they have been given effect in the contract laws of the
selected countries, the analysis will take the contractual relationship itself as a starting point.
Assuming that judicial intervention in a contractual relation on the basis of fundamental rights
argumentation to a certain extent limits the parties’ freedom of contract, it will be investigated
how and where the courts have struck a balance between the protection of fundamental rights and
respect for party autonomy. In this way, it may be seen what substantive impact fundamental
rights have had on contract law. Furthermore, a comparison of the case law of the various selected
countries might provide an impression of the way in which similar cases have been dealt with, thus
giving an indication of the possibilities of harmonising certain parts of contract law in Europe.

The theoretical framework within which the case law will be analysed is, in the first place,
the aforementioned distinction between direct and indirect effects of fundamental rights in
contract law. Given the predominant role of these concepts in the analysis of national
developments on the topic, they will be applied in a first attempt to answer today’s questions in
European contract law. As will be argued later on,* however, they cannot fully explain the
growing emphasis on fundamental values in contract cases and, moreover, they cannot give
detailed indications as to the intensity of effects of fundamental rights in such cases. In the second
place, therefore, a comparative legal-political analysis of the theme will be made, exploring the
various policies which civil courts might pursue in contract cases. The main concepts in this
analysis will be autonomy and solidarity, which may be considered two paradigms of current

European contract law.37

At this point, several terminological choices require attention. In principle, when speaking about

‘fundamental rights’, I refer to all rights that form part of national Constitutions and international

34 See section A above.

3 This approach concurs with the method of research chosen within the RTN project ‘Fundamental Rights and
Private Law in Europe’; see section D below.

36 Chapter 3.

37 Compare Hondius 1999; Hesselink 2002b. See further Chapter 3.



human rights treaties®, as well as rights that have derived therefrom.? Occasionally, the terms
‘constitutional rights’ or ‘basic rights’, and ‘human rights’ will be used when indicating,
respectively, the rights laid down in national Constitutions and rights codified in international
treaties. Such variations in terminology are mostly inspired by stylistic and esthetical reasons, in the
sense that ‘fundamental rights’ will without doubt be among the terms most used in this book and,
where possible, some alternatives will be sought.

More substantive arguments lie at the heart of the choice to avoid the terms ‘horizontal
effect’ and ‘Drittwirkung *° The concept of ‘horizontal effect’ is often used to define the effects of
fundamental rights in relations between private parties, as opposed to the ‘vertical effect’ of
fundamental rights in the relation between citizens and the State. A problematic aspect of this
terminology, however, is that it does not indicate whether it includes the acts of public authorities
acting in a private capacity: some authors use ‘horizontal effect’ to refer to all private-law relations,
including those in which the State appears as a private party, while others use it in a more
restricted sense, implying only relations between non-State actors. Another confusing aspect is
that the adjective ‘horizontal’ suggests an equality of contract parties that might distort the view
taken on the effects of fundamental rights in contract law: while formal equality between contract
parties may be guaranteed (freedom of contract), it seems that fundamental rights can be of special
importance in cases in which this formal idea does not correspond with substantive reality
(disturbance of the contractual equilibrium) and the actual relation between parties shows a certain
‘verticality’.

The German concept of ‘Drittwirkung has similar disadvantages attached to it. The term
Drittwirkung, literally meaning ‘third party effect’, derives from the idea that fundamental rights in
principle govern the State-citizen relationship and that, consequently, any effect outside of this
relationship should be considered as engaging third parties.#! This terminology might lead to
misunderstandings if it is not clear who the parties involved actually are. Moreover, the term
Drittwirkung might be confused with the terminology often used in general private law to refer to
the extent to which a third party, who is not a party to a certain contract, is nonetheless affected
by this contract or can invoke the provisions of the agreement against the contracting parties.
Finally, the term Drittwirkung is suggestive, in the sense that it might give the idea that an effect of
fundamental rights is only felt by one of the parties to a dispute, as is often the case in the citizen-
State relationship, in which the State has to respect citizens’ rights. This would be a
misrepresentation of the role of fundamental rights in contractual relationships, in which both

parties usually can invoke such rights and the effects are therefore felt on both sides. For these

38 References will mostly be made to rights protected by the ECHR, since this treaty seems to have had the most
profound impact on the private laws of the States that are party to the various human rights treaties. Reference to
other treaties will be made where relevant.

3 See further section 1.1.1.

40 On the difficulties attached to the distinction ‘horizontal effect’ v. ‘vertical effect’, as well as ‘private law effect’
v. ‘public law effect’, see already Drion 1969, p. 587-588.

4 Compare Canaris 1999, p. 35, who stresses the terminological distinction between the direct effect of
fundamental rights (unmittelbare Drittwirkung, referring to private parties being addressed by fundamental rights)
and their direct applicability (unmittelbare Geltung, referring to the applicability of fundamental rights on private
legal relationships). See also Lurger 2002, p. 234-238. On the implications of this terminological distinction, see
further section B of the Epilogue to Part I.



reasons, I prefer not to speak about Drittwirkung, nor of horizontal effect, but to plainly refer to
‘effects of fundamental rights in contractual relationships’.

A marginal note should, nevertheless, be made when defining these effects as being either
‘direct’ or ‘indirect’. In international human rights law, the terms direct and indirect effect are
frequently used to describe certain ways of assuring respect for these rights in the States that are
party to the relevant treaties. A direct effect, in this context, is constituted by the liability of a State
for having violated a certain human right. An indirect effect, on the other hand, occurs when a
positive obligation is imposed on a State to make its law comply with treaty rights. It should be
pointed out that the terminology used for the analysis of the effects of fundamental rights in
contractual relationships, though identical in wording, has a different meaning: ‘direct effect’
indicates the application of fundamental rights in contract law in the way in which they have been
formulated on the constitutional level, whereas ‘indirect effect’ refers to the protection of these
rights through the interpretation of provisions of private law or contract law, such as the general
clauses of ‘good morals’ or ‘good faith’. Even when raising the discussion to the European level,
speaking about the effects of international and supranational fundamental rights documents or of
the development of a harmonised contract law, I will use the terms ‘direct’ and ‘indirect effect’ in
this latter sense.

Last but not least, something should be said on the notion of ‘European contract law’ which
figures in this book. It is a term that is next of kin to ‘Buropean private law’, which has been justly
characterised as ‘a very popular expression, despite or perhaps even thanks to its vagueness’.#? In
this book, European contract law should be understood as, first of all, referring to the comparative
analysis of the contract laws of the selected European countries. On the basis of this comparison,
in the second place, an attempt will be made to contribute to the more general debate about what
a harmonised contract law in Europe could look like. Usually, it should follow from the context

which meaning of European contract law is intended, but where necessary, of course, clarifications

will be added.

D.  Countries and langnage
Although the title of the book promises an analysis of European contract law, it should be
admitted that the research will focus on only a few countries, while from the comparison of these
a more general discourse will be developed. A number of practical reasons may be given for the
limited selection of legal systems, among which are the vastness of the theme of the research —
covering almost all areas of contract law and, depending on national demarcations, parts of tort
law as well —, an assessment of the work which one person can do in a certain amount of time, the
available materials, and limited knowledge of the languages of the EU Member States. Of course,
however, the final selection has been based on more substantive grounds as well, such as the
importance of the legal system for European contract law, its influence on the law of other
countries, and recent developments regarding fundamental rights and contract law. A choice has
been made for four European legal systems, which each highlight different aspects of the theme.
The analysis made in the first Part of the book will focus on German and Dutch law.

Germany, being the legal system in which the application of fundamental rights in private law has

42 Colombi Ciacchi 2005, p. 290.



its origins, offers a wealth of materials on the subject, going back to the early 1950s. Of particular
interest are the developments in the case law of the Bundesverfassungsgericht in the 1990s, which have
sparked a debate on the current meaning of private autonomy and the position of the
Constitutional Court in this field. The Netherlands, though not a major European legal system, is
of interest for the analysis because of the growing attention for fundamental rights in Dutch case
law and legal literature,® the likely influence of German law, the relatively young recodification of
contract law in the Burgerlijk Wethoek (1992), and the active participation of Dutch legal academics
in the debate on European contract law. Moreover, as a Dutch citizen I have had easy access to
the legal culture of the Netherlands and its case law.

The results of the analysis of German and Dutch case law will be compared with the
English and Italian law on the subject, which offer two different perspectives. Comparative notes
on developments in Italy concern the role of the Constitutional Court, the interpretation of
general clauses of contract law in the Codice Civile, and the application of the principle of solidarity
(codified in Article 2 of the Costituzione of 1948) in contract law. English common law, on the
other hand, offers a counterbalance to the continental code-based systems of contract law,
whereas the discussion surrounding the enactment of the Human Rights Act 1998 has addressed
topics related to earlier developments in other systems, regularly casting a comparative glance at
German law.

In the second Part of the book, the four legal systems will be more evenly balanced, taking
examples from each in order to test the hypothesis that will be developed on the role of
fundamental rights in contract law adjudication.** This change of approach may be justified on the
basis of two interrelated arguments. First of all, the analysis made in the first Part aspires to extract
answers to the questions presented in this Introduction from the general development of
fundamental rights application in the contract laws of the various countries. The analysis thus
focuses on the cases in which this type of argumentation has been used, a considerable number of
which will be indicated in German and Dutch law. Developments in Italian and English law will
be used to illustrate the factors that may be of influence on particular aspects of the application of
fundamental rights to contractual relationships. The second Part of the book, on the other hand,
starts from a more general theoretical view on the interaction between fundamental rights and
rules of contract law, which will be tested against examples from the various legal systems. In this
analysis, all four countries will play more or less equal roles, since case solutions based on
fundamental rights will be compared with outcomes based on other types of argumentation, thus
providing an overview of the way in which specific problems have been resolved in the selected
systems. Placing these case solutions in a theoretical framework, an attempt will be made to again
answer the questions formulated in this Introduction.

A second reason for the different emphasis on some of the selected legal systems is that the
research for Part I has originated from the manner in which the topic has been dealt with in
Dutch and German law. The results from the analysis of these two systems will serve as
touchstones for the comparison with other countries, such as Italy and England. Part II will build
on the results of this comparison, but a more general perspective will be taken. Cases in which

fundamental rights have been applied will be compared with similar cases that have been solved

43 See section A of this Introduction and section 2.3 below.
4 Section 5.3.2.



on the basis of ‘pure’ private law reasoning. In that context, specific examples will be analysed, for
which the solutions in the various countries will be placed alongside each other.

While leaving it up to the reader to judge whether the comparative analysis of the selected
countries fully supports the statements that will be made on general European contract law, 1
would like to add that the research has greatly benefited from my participation in the Research
Training Network <TFundamental Rights and Private Law in the European Union’#> The
comprehensive comparative study conducted by this Network involved not only Germany, the
Netherlands, Italy and England, but also France, Poland, Portugal, Spain and Sweden. Even if this
book will not contain references to all of these legal systems, the comparative, European spirit of
the project will hopefully be reflected in the more general parts of the analysis presented here.

Lastly, the choice to write in English, which is not my mother tongue, may be justified by
the fact that this language by now seems to have become the /ngua franca of the academic debate
on European contract law. Presenting the analysis in English provides the possibility to make
available to a wider audience materials that have been written in less diffused languages, such as
Dutch and Italian.#¢ Thus, the aspiration is to make a contribution to the European academic

debate on the effects of fundamental rights in contract law.

E.  Parts and chapters

Finally, some guidelines may be given as to the structure of the book, in order to better find a way
through the argument. Basically, the analysis will be presented in two parts, the first one providing
a comparative overview of the developments in case law, and the second one analysing the
underlying changes in the contract laws of the selected countries and the undercurrents of the
European Commission’s initiatives in the field of European contract law. As said earlier, the first
part of the analysis will be conducted from a comparative perspective, against the background of
the theoretical distinction between direct and indirect effects of fundamental rights in contract
law. The second part will approach the theme from a comparative legal-political perspective.

Part I comprises three chapters. First of all, the basic concepts regarding fundamental rights
application will be set out, concentrating on the tension between the principle of freedom of
contract and the possible limitations to this principle on the basis of general clauses of private law
interpreted in the light of fundamental rights (Chapter 1). Subsequently, the most important cases
in German and Dutch law on the subject will be presented and several comparative notes will be
made on developments in Italian and English law (Chapter 2). This overview of case law will then
be analysed in terms of direct and indirect effects and an attempt will be made to answer the
questions formulated in section B of this Introduction (Chapter 3).

In fact, the third Chapter forms a keystone of the argument, since it explains the change of
perspectives that at the same time distinguishes and binds the two Parts of the analysis. It will be
argued that the concepts of direct and indirect effect do not sufficiently clarify the relationship
between constitutional law, fundamental rights and contract law. An alternative perspective could

be chosen and it will be defended that a comparative legal-political analysis might prove an option

4 See also the RTN’s forthcoming publications: Briiggemeier, Colombi Ciacchi & Comandé 2008a and 2008b.
46 In the text of the book, citations will be given in English where possible. Original texts in German, Dutch and
Ttalian will be included in footnotes.
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which is worth pursuing for explaining the developments regarding fundamental rights and
European contract law.

Part II will elaborate this line of thought in four chapters. To begin with, a conceptual
framework for the analysis will be sketched, combining European and North-American legal
theories regarding the tension between autonomy and solidarity in contract law (Chapter 4). The
relation between political stakes in contract law adjudication and the application of fundamental
rights to contract cases will then be further explored. It will be argued that fundamental rights
intermediate between politics and law, and as such may specify the policy issues addressed by
certain contract cases (Chapter 5). This hypothesis will be tested against several case examples
(Chapter 0), after which a renewed attempt will be made to define the criteria for the application
of fundamental rights in contract law (Chapter 7).

Making a rough division, a reader interested in the practical side of the argument might be
best served by Chapters 1, 2 and 6, whereas a reader attracted by the theoretical aspects of the
discourse might find something of interest in Chapters 3, 4, 5 and 7. Bibliographical references in
the footnotes, finally, will be made in an abbreviated form, while a complete list of the mentioned

legal literature and a list of cases can be found at the end of the book.

11






Part I

Fundamental rights in European contract law.

Developments in case law






Introduction to Part I

The effects of fundamental rights on contractual relationships can in principle be established both
through legislation and through case law. While the legislator should take fundamental rights into
account when drafting rules in the area of contract law, judges in civil cases might be presented
with cases addressing the interpretation of these rules and cases introducing new problems related
to the fundamental rights of contract parties. In fact, questions regarding the role of fundamental
rights argumentation in specific cases may not be easy to answer on the abstract level of legislation
and will require a judicial solution: can a surety, for instance, be held to be bound to the agreement
with the bank, even if this meant that she would have to live below the minimum subsistence level
for the rest of her life? Is a non-competition clause valid if it effectively prohibits a commercial
agent from working in his country for a period of several years? Can a celebrity couple obtain an
injunction prohibiting the publication of unauthorised photographs of their wedding, while they
had previously waived elements of their privacy by selling exclusive rights to official wedding
pictures to another magazine? And is it possible to enforce a contractual clause that consists of a
waiver of the freedom to teach a certain method of exercises for improving one’s posture if the
student, who is a party to the contract, fails her examination?

Although concerning cases of many different types and of varying social importance, these
examples have in common that they require an assessment of the contractual interests involved as
well as the consideration of certain interests that on the constitutional level, in the relation
between State and citizen, have been recognised as being in need of protection by means of
fundamental rights. Although the legislator might have given a framework within which the cases
should be resolved, the specific circumstances of the disputes require the courts to consider the
actual consequences of the contractual arrangements on the parties’ interests protected by
fundamental rights. It is this judicial development of the application of fundamental rights in

contract cases in Europe that will be explored in this Part.

The central question posed by ‘fundamental rights and contract law’ cases is how to resolve the
tension between the parties’ autonomy and freedom of contract, on the one hand, and the
protection of values recognised as ‘fundamental’ in society, on the other. In the examples given,
private individuals in principle had freely agreed to certain limitations of their fundamental rights
in respect of other private parties. A non-competition clause by definition implies a restriction of
one’s choice of profession and a person who has reached the age of majority and is of sound mind
may in principle be assumed to have assessed the risks related to a surety when entering into a
suretyship agreement with a bank. But can these contractual clauses be upheld in case the non-
competition clause factually reduces freedom of profession to an extent that it endangers the
means of existence of the person bound by it, and in case the performance of the suretyship
arrangement makes it impossible for the surety to maintain herself and her child?

In this Part, I will examine the way in which the courts in the various countries selected for
the research have dealt with these types of questions. As explained in the Introduction to the
book, the emphasis of the analysis will lie on German and Dutch law, whereas comparative notes
will be made on Italian and English law. The first Chapter will sketch the legal framework within

which the case law has to be considered, starting from the principle of freedom of contract and
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the general clauses of private law and briefly exploring the status of fundamental rights in the
various legal systems. Chapter 2 will then give an overview of the developments in case law
regarding fundamental rights and contractual relationships, placing them within the ambit of the
distinction between direct and indirect effect of these rights in contract law. Subsequently, in
Chapter 3 an attempt will be made to understand these developments and derive guidelines from
them for the future application of fundamental rights in contract cases. It will be submitted that
the analysis of case law in terms of direct and indirect effects does not provide a completely
satisfactory answer to the question of why fundamental rights should appear in judicial reasoning
in contract law and that other lines of argument deserve further exploration. An alternative point
of view for the analysis will then be proposed, namely a comparative legal-political perspective. In
an Epilogue to Part I, finally, a brief summary will be given of the results of the analysis conducted
and some loose ends will be tied up before moving on to Part II, in which the legal-political

approach will be further elaborated.
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1 Freedom of contract and fundamental rights

In Germany and the Netherlands as well as in England and Italy freedom of contract has for a
long time been recognised as a central principle of contract law.! It safeguards the autonomy of
parties in the field of contract law, giving them the possibility to arrange their interrelations in the
way that suits them best. Nevertheless, the concept is necessarily limited: one party’s freedom only
goes as far as it does not harm others.2 Therefore, contract law provides for limits relating to the
conclusion of an agreement as well as to the content of the contractual provisions. In particular
the general clauses of private law, such as good morals and good faith (Germany, the Netherlands,
Italy) or more specific rules that solve situations similar to those governed by such general clauses
(England) seem to open the door for fundamental rights to fill in these limitations. Thus, the
question arises to what extent fundamental rights can and should set limits on a party’s freedom of
contract.

This chapter will sketch the background against which the effects of fundamental rights in
contract law have taken place and continue to take shape in Germany, the Netherlands, England
and Italy. First, the fundamental rights documents that are of importance will be enumerated
(section 1.1). Subsequently, a brief general description of the principle of freedom of contract and
of the various relevant general clauses and concepts of private law in Germany and the
Netherlands, Italy and England will be given (1.2). Lastly, the questions that will have to be dealt
with in the following chapters will be further specified (1.3).

1.1  Fundamental rights

For the legal systems included in the research, in this chapter a brief overview will be given of the
history and status of the documents in which fundamental rights have been laid down. For each
country, particular attention will be paid to the place of the European Convention for the
Protection of Human Rights and Fundamental Freedoms (ECHR)3 in domestic law. First,

however, the problems concerning the definition of a ‘fundamental right’ will be briefly discussed.

1.1.1  Defining fundamental rights
Legal doctrine is divided as to the question of what a fundamental right encapsulates. When can a
right be deemed to be ‘fundamental’> And what are the criteria for its contents? Does it have to be

laid down in a constitutional provision to be considered fundamental? Are there also unwritten

! Palandt/Heintichs 2007, Einf v § 145, no. 7; Asser/Hartkamp 2005 (4-1I), no. 34; Nieuwenhuis 1979, p. 6-7
and p. 43-51; McKendrick 2000, p. 3-6 and 2003, p. 6-7; Treitel 2003, p. 2-3; Alpa 2001, p. 348; Navarretta 2003,
p- 193. In Italy, the principle has even been codified, in Article 1322 c.c: ‘[Autonomia contrattuale]. Le parti
possono liberamente determinare il contenuto del contratto nei limiti imposti dalla legge (...).” For a comparative
analysis of the principle of freedom of contract as a fundament of private law in the 19% Century, see Jansen
2003, who puts the idea of unlimited freedom of contract into perspective.

2 Compare Mill 1859, p. 75-76. See also Atticle 4 of the Déclaration des droits de I'homme et du citoyen of 1789: ‘La
liberté consiste a pouvoir faire tout ce qui ne nuit pas a autrui: ainsi, 'exercice des droits naturels de chaque
homme n’a de bornes que celles qui assurent aux autres membres de la société la jouissance de ces mémes droits.
Ces bornes ne peuvent étre déterminées que par la loi’

3 European Convention for the Protection of Human Rights and Fundamental Freedoms, Rome 4 November
1950, www.echr.coe.int
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fundamental rights? May the courts recognise ‘new’ rights on the basis of the ones that have
already been recognised?

Many authors distinguish a ‘formal’ and a ‘substantive’ definition of a fundamental right.
The formal criterion (recognition in written form) is easier to apply than the vaguer substantive
criterion (e.g. ‘norms that aim at guaranteeing human dignity’ or ‘rights that are fundamental for
the protection of personal autonomy’).*

The formal criterion usually applied for defining fundamental rights is that of codification in
a constitutional catalogue of fundamental rights. In Dutch and German law this criterion is often
applied, if only for the practical ‘workability’ of the concept. It is then assumed that the
fundamental rights that are part of positive law are those legal principles that have been laid down
in a rule — often one that has been broadly formulated — forming part of a national Constitution or
an international human rights treaty.> In Germany and the Netherlands, these would be the rights
included in the catalogue of fundamental rights encompassed by respectively the Grundgesetz and
the Grondwet, as well as the rights included in the ECHR and ICCPR. The constitutional legislator
has formally recognised these rights as ‘fundamental’ and, moreover, these rights have been
‘entrenched’, in the sense that they cannot be modified or can only be modified through a special
legislative route.¢

The Italian Costituzione also contains a list of entrenched fundamental principles, as well as
rights and duties of the citizens. The terminology ‘fundamental right’, however, scarcely appears in
the text of the Costituzione: only Article 32 Cost. determines that health is safeguarded as a
Sfondamentale diritto’ of the individual and a collective interest.” Article 2 Cost., in a more general
context, refers to the ‘inviolable rights of man’ that are recognised and guaranteed by the State.® In
legal literature it has been ascertained that the differentiation in terminology in the Constitution
does not imply a substantive deviation from the concept of ‘fundamental rights’ as it is known in
occidental legal culture. ‘Inviolable rights’ in the sense of Article 2 Cosz. are thus understood as
‘fundamental’, even though not all rights guaranteed by the Italian Constitution are also considered
“diritti inviolabilf 10

In some jurisdictions, on the other hand, a right does not necessarily have to be written
down or be derived from a written right in order to be recognised as ‘fundamental’. English
common law already encompassed a number of fundamental rights before the ECHR rights were
given further effect by means of the Human Rights Act 1998. Before the HRA incorporated the
Convention rights into British law, fundamental values were expressed in liberties and in a number
of unwritten fundamental rights. Liberties could be defined as ‘residual freedoms’, in the sense

that individuals were allowed to do whatever they pleased provided they did not transgress the

4 See for instance Verhey 1992, p. 13-14; Alexy 1985, p. 39.

5> Verhey 1992, p. 13. See Feldman 2002, p. 28 on the relationship between natural and positive rights.

¢ In the Dutch Grondwet, the procedure for constitutional revision can be found in Chapter 8. The German
Grundgesetz specifies the revision procedure in Article 79.

7 Article 32 Cost.: ‘La Repubblica tutela la salute come fondamentale diritto dell’individuo e interesse della
collettivita, e garantisce cure gratuite agli indigenti. (...)’

8 Article 2 Cost.: ‘La Repubblica riconosce e garantisce i diritti inviolabili del'uomo, sia come singolo sia nelle
formazioni sociali ove si svolge la sua personalita, ¢ richiede 'adempimento dei doveri inderogabili di solidarieta
politica, economica e sociale.’

? Corte Costituzionale 1990, p. 234; Onida 2004, p. 56.

10 Navarretta 2004, p. 18. See further section 1.2.4.
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substantive law or infringe the legal rights of others.!! Besides these liberties, English common law
recognised several fundamental rights, such as the rights to personal security and personal liberty
as well as the rights to private property, to freedom of discussion and to assembly.!? It should
however be observed that in this constellation no rights were ‘strictly fundamental, in the sense of
entrenched (basic, inalienable)’, since Parliament still had the supremacy to legislate these rights
out of existence and there was no written Constitution with entrenched provisions.!3 Although the
HRA transformed former liberties into rights, it did not alter this ranking of rights: an
entrenchment of legislation on human rights could, according to the government, not be
reconciled with English constitutional traditions.!* The HRA still takes parliamentary sovereignty
as a starting point and can accordingly be amended or repealed by a subsequent Act of Parliament.

The ‘fundamentality’ of fundamental rights thus appears to differ from one country to
another.’> Definitions show varying combinations of practical and substantive criteria for the
indication of fundamental rights and, moreover, the degree of entrenchment of these rights varies
from one legal system to another. However, it seems that for the selected countries at least the
following features of a fundamental right may be distinguished: a) an expression of a legal
principle concerning human dignity and personal freedom; b) in a rule that has been quite broadly
formulated; ¢) which has been recognised as ‘constitutional’ by the legislator and/or the courts. An
additional feature of ‘classical’ fundamental rights, moreover, is the negative obligation they usually
impose on the State, meaning that they provide citizens with a defence against intervention by the
State in the exercise of these rights. Think, for example, of the freedom of expression, which the
State may not limit except on the grounds mentioned in a limitation clause, such as for instance in
Article 7 Gw, Article 5 GG and Article 10 ECHR. Classical rights have also occasionally been
interpreted as requiring the State to act, instead of merely omitting to interfere (‘socialisation” of
classical fundamental rights).!0 ‘Social rights’ by definition contain a positive obligation for the
State, in the sense that they require State authorities to take positive action for the realisation of
these rights. The right to education, for instance, obliges the State to organise and maintain a
system of schools and the right to a healthy and clean environment requires the State to take
measures in order to secure environmental protection. These rights, however, are open to various
interpretations and their enforcement can usually not be claimed in court.!” Classical fundamental

rights thus seem to offer stronger protection for citizens’ freedom from the State.

11'Wadham, Mountfield & Edmundson 2003, p. 3.

12 Wadham, Mountfield & Edmundson 2003, p. 3. See also Hood Phillips& Jackson/Leopold 2001, no. 22-002.
13 Hood Phillips & Jackson/Leopold 2001, no. 22-002; Feldman 2002, p. 70.

14 Rights Brought Home: The Human Rights Bill, Government White Paper, October 1997, Cz 3782, no. 2.16;
Oliver 2003, p. 113.

15> Alexy 1985, p. 473-475.

16 Kortmann 2005, p. 66-68; Burkens and others 2006, p. 137-139; Verhey 1992, p. 14-20.

17 Kortmann, 2005, p. 67; Burkens and others 2006, p. 138.
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1.1.2 Germany

Das Grundgesetz (Basic Law)

Germany’s catalogue of fundamental rights has been laid down in the Grundgeserz that came into
force on 23 May 1949.18 The Grundgesetz (hereafter also: Basic Law or GG) was originally drafted
for the Federal Republic of Germany that was established at the time of the division of Germany
after the Second World War. The Grundgesetz was, accordingly, meant to serve only for a limited
period of time. It was assumed that when the nation would eventually be reunified, a new
Constitution for all German people would be drafted. For this reason, the transitional document
was not baptised a ‘Constitution’, but merely a ‘Basic Law’.! When the time came for the reunion
of the two Germanies, on 3 October 1990, this Basic Law had however established its position as
a fundamental and influential institution, in particular through the case law of the Federal
Constitutional Court. Hence, it came to pass that the once thought ‘temporal’ Grundgesetz was
adopted as a Constitution for all Germany upon its reunification.?

Apart from regulating the constitutional structure of the state,?! the Grundgesetz expresses
the fundamental rights acknowledged by the German people. Their codification may be seen as a
direct reaction to the atrocities that had taken place under the Nazi regime. This is also apparent
from the central position that has been given to human dignity, laid down in Article 1 GG: ‘(1)
Human dignity is inviolable. To respect and protect it is the duty of all state authority. (2) The
German People therefore acknowledge inviolable and inalienable human rights as the basis of
every human community, of peace, and of justice in the world. (...)?2 ‘Human dignity’ indicates
the general intrinsic value of man that is based on his personality.2> On the basis of this principle,
the Basic Law recognises and codifies pre-constitutional and enforceable rights.?*

This bill of rights, laid down in the first chapter of the Grundgesetz, comprises several
‘classical’ fundamental rights, such as the right to life and to physical integrity (Article 2(2)), the
principle of equality (Article 3), the freedom of religion and of conscience (Article 4), the freedom
of expression and freedom of the press as well as the freedom of art and science (Article 5), the
right to respect for marriage and family life (Article 6), the freedom of assembly (Article 8) and of
association (Article 9), the confidentiality of correspondence (Article 10), the freedom of
movement (Article 11), the sanctity of the home (Article 13), the right to respect for property

18 Grundgesetz fur die Bundesrepublik Deutschland, 23 May 1949, BGB/ I, p. 1. For an overview of German
constitutional history before 1949, see Willoweit 1990.

19 Willoweit 1990, p. 321-322; Kommers 1997, p. 30; and Sachs 2003, Einfiihrung, no. 13-15.

20 Compare the preamble to the Grundgeserz. On the occasion of the reunification, some changes were made to
the document, on which see Kommers 1997, p. 31 ff.

2l This aspect will not be further discussed here. For extensive commentaries, see for instance Von
Miunch/Kunig 2000 and Sachs 2003.

22 Translation by Tschentscher 2003. The German wording of Article 1 GG is thus: ’(1) Die Wiirde des
Menschen ist unantastbar. Sie zu achten und zu schitzen ist Verpflichtung aller staatlichen Gewalt. (2) Das
Deutsche Volk bekennt sich darum su unvetletzlichen und unveriuBerlichen Menschenrechten als Grundlage
jeder menschlichen Gemeinschaft, des Friedens und der Gerechtigkeit in der Welt. (...)’

23 Jarass/Pieroth 1997, Article 1, no. 4, referring to Bl/erfG 24 February 1971, BV erfGE 30, 173 (Mephisto), p. 214:
‘der allgemeine Eigenwert, der dem Menschen kraft seiner Personlichkeit zukommt’.

24 This is a fundamental difference with the Weimar Constitution (1918-1933), which recognised fundamental
rights only as goals or guiding principles, which were not judicially enforceable. As a consequence, these rights
could easily be repressed during the Nazi regime. Willoweit 1990, p. 285; Kommers 1997, p. 33; Foster & Sule
2002, p. 204.
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(Article 14) and for citizenship (Article 16), and the right of petition (Article 17). These are usually
considered rights that protect the citizens against the State, so-called “Abwebrrechte. ‘Social’ rights,?>
which give the citizens a certain claim for State action, include education (Article 7), the freedom
of profession (Article 12), socialisation (Article 15) and asylum (Article 16a).20

The Grundgesetz, explicitly distinguishes between general fundamental rights, that apply to all
people, and citizens’ rights, that apply to Germans only. The first category includes, for instance,
the freedom of expression and of religion, whereas the second category encompasses, for
example, the freedoms of assembly, of association and of profession.?’” Foreigners may seck
protection of the latter rights by the ‘safety net’ provision of Article 2(1) GG.8

Article 2(1) GG expresses a value that has great importance in public as well as private law
relations: ‘Everyone has the right to free development of his personality in so far as he does not
violate the rights of others or offend against the constitutional order of morality.”? The provision
is generally considered as protecting private autonomy and freedom of contract.? The latter
principle, as well as other specific freedoms that may be brought under section 2(1), is only
protected by this article in so far as it is not safeguarded by other constitutional provisions.3!
Article 2(1), that thus serves as a safety net, has in conjunction with Article 1, been the starting
point for the development of personality rights.

Restrictions on the various fundamental rights have been laid down in the specific articles
of the Grundgeserz. Intrusions on the rights to life and physical integrity may, for instance, ‘only be
made pursuant to a statute’ (Article 2(2)) and the right to assembly may, with regard to open-air
assemblies, be ‘restricted by or pursuant to a statute’ (Article 8(2)). In addition, Article 19 GG
gives some general provisions for the restriction of the basic rights. It requires that statutes that
may limit these rights, ‘must apply generally and not solely to an individual case. Furthermore,
such statute must name the basic right, indicating the relevant Article’. According to section 19(2),
‘[iln no case may the essence of a basic right be infringed’. Section (3) provides that ‘basic rights

also apply to domestic corporations to the extent that the nature of such rights permits’32 A

25 On the distinction between classical and social rights, and its relevance, see Maunz/Zippelius 1998, p. 136-138.
Classical rights may be defined as those rights that protect a citizen against interventions by the State; social
rights, on the other hand, concern positive obligations of the State, for instance to provide a social security
system or education.

26 Translations taken from Tschentscher 2003.

27 Robbers 1994, p. 49.

28 The question arises whether this ‘safety net’ function might cause tension in respect to the law of the European
Community regarding free movement of persons.

2 Translation by Tschentscher 2003. In German, Article 2(1) GG states: ‘Jeder hat das Recht auf die freie
Entfaltung seiner Personlichkeit, soweit er nicht die Rechte anderer verletzt und nicht gegen die
verfassungsmallige Ordnung oder das Sittengesetz verstof3t.”

30 Nannen 2000, p. 58, with references to the case law of the Bundesverfassungsgericht. See also Zéllner 1988, p. 330,
footnote 5; Hoéfling 1991, p. 6; Medicus 2004, p. 39. Only a few German authors do not take the view that
freedom of contract is a constitutional right; see Hofling 1991, p. 6, note 32.

31 Hofling 1991, p. 9, with references to the case law of the Bundesverfassungsgericht. See also Maunz, Dirig &
Herzog 1958, Article 2(1), no. 11 and Kommers 1997, p. 313.

32 Translation by Tschentscher 2003. Article 19 GG: ‘(1) Soweit nach diesem Grundgesetz ein Grundrecht durch
Gesetz oder auf Grund eines Gesetzes eingeschrinkt werden kann, mufl das Gesetz allgemein und nicht nur fiir
den Einzelfall gelten. AuBlerdem mul3 das Gesetz das Grundrecht unter Angabe des Artikels nennen. (2) In
keinem Fall datf ein Grundrecht in seinem Wesensgehalt angetastet werden. (3) Die Grundrechte gelten auch fur
inldndische juristische Personen, soweit sie ihrem Wesen nach auf diese anwendbar sind. (...)’
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corporation may thus, for instance, invoke its fundamental right to respect for property (Article

14), but it cannot in principle claim freedom of conscience (Article 4).33

The ECHR in German law

Germany is a party to the European Convention on Human Rights of 1950. Since Germany has a
dualistic system of implementing international treaties, the Convention has been transformed into
national law by an Act of Parliament (Article 59(2) GG).3* Although its contents are thus directly
applicable in German law, the ECHR’s ranking is below the Grundgesetz.3> However, since the
protection offered by the basic rights mostly corresponds to or even extends the scope of the
ECHR, the German courts often automatically comply with the latter when taking into account
the former.3¢ The Bundesverfassungsgericht (Federal Constitutional Court), moreover, takes into
consideration the case law developed by the European Court of Human Rights (ECtHR) when it
determines the contents and scope of the basic rights.3’

Notwithstanding the important position of the domestic courts in safeguarding Convention
rights, the Strasbourg Court has affirmed its leading role in determining the scope of the
protection of these rights. In the Caroline von Hannover case of 2004, the ECtHR was asked to
adjudicate the compliance of the judgments of the German courts with Article 8 ECHR. The case
concerned the question whether the German courts had infringed Princess Caroline of Monaco’s
right to respect for privacy and family life by denying her claims for injunctions against the
publication of photographs of her private life in tabloid magazines. According to the ECtHR, the
criteria established by the domestic courts were not sufficient to ensure the effective protection of
the princess’s private life.’® The Court thus drew stricter lines for the protection of privacy than
the German courts had done, which allowed a broadly understood freedom of expression of the
tabloids to prevail. In doing so, it established its supremacy over the domestic courts regarding the
guarantee of the Convention rights in the States that are members of the ECHR.%

In regard to judicial competences, furthermore, a brief reference may be made to the So/ange
judgments of the German Federal Constitutional Court.#? In the first decision, in 1974, the

Bundesverfassungsgericht established its competence to review the constitutionality of European

3 Robbers 1994, p. 49.

3 Gesetz tber die Konvention zum Schutze der Menschenrechte und Grundfreiheiten, 7 August 1952, BGB/ I1,
p. 685.

% Limbach 2001, p. 73 ff., in particular p. 77; Freckmann & Wegerich 1999, p. 34; Foster & Sule 2002, p. 213.
See also Bundesverfassungsgericht 14 October 2004, 2 BvR 1481/04, www.bundesvetfassungsgericht.de (last
consulted on 14 December 20006).

3 Foster & Sule 2002, p. 213.

37 Limbach 2001, p. 77.

3% ECtHR 24 June 2004, application no. 59320/00, ECHR 2004, 294 (1Von Hannover v. Germany); see also
www.echr.coe.int/echr (last consulted on 12 October 2006).

3 Compare the judgments in the Gérgilii case: ECtHR 26 Februatry 2004, application no. 74969/01, ECHR 2004,
89 and www.echt.coe.int/echr (last consulted on 14 December 2006) and Bundesverfassungsgericht 14 October 2004,
2 BvR 1481/04, www.bundesvetfassungsgericht.de (consulted on 14 December 2006). The German Federal
Constitutional Court in this case established that the domestic courts, when taking into account judgments of the
ECtHR in their interpretation of national law, must ‘include the effects on the national legal system in their
application of the law’ (no. 57). This means that ‘[i]t is the task of the domestic coutts to integrate a decision of
the ECtHR into the relevant partial legal area of the national legal system, because it cannot be the desired result
of the international-law basis nor express the will of the ECtHR for the ECtHR through its decisions itself to
undertake directly any necessary adjustments within a domestic partial legal system’ (no. 58).

40 BVerfG 29 May 1974, BV er/GE 37, 271 (Solange I); and Bl erfG 22 October 1986, BV erfGE 73, 339 (Solange II).
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Community law, as long as European integration had not proceeded as far as the enactment by the
European Parliament of a binding catalogue of fundamental rights.#! The Court overruled this
judgment in 1986, given the level to which the protection of fundamental rights had grown on the
EC level: all the main institutions of the Community had legally ascertained that they would act in
compliance with the fundamental rights belonging to the common constitutional traditions of the
Member States and with the rights protected by the ECHR.#2 Therefore, the Bundesverfassungsgericht
determined that it would no longer make use of its competence to test secondary Community law
against the Grundgesetz, as long as the EC, in particular through the case law of the European Court
of Justice, would guarantee the protection of fundamental rights on a level comparable to that
offered by the Grundgesetz.#> As far as the compliance of EC law with the ECHR and the rights
protected by the German Constitution is concerned, the main responsibility thus lies with the

European Court of Justice in Luxembourg.

Das Bundesverfassungsgericht (Constitutional Court)

As a last resort, the Bundesverfassungsgericht (Federal Constitutional Court) may adjudicate the
compliance of judgments with the rights laid down in the Grundgeserz.** The Bundesverfassungsgericht
has two senates, each consisting of eight judges (§ 2 Bl/e7/GG). Claims based on the infringement
of the basic rights of Articles 1-20 GG fall within the competence of the first senate (§ 14(1)
BV erfGG). The second senate deals with more overtly political actions (§ 14(2) Bl erfGG) and with
the protection of certain basic rights, concerning asylum, foreigners’ and citizens’ law.#> Besides
the constitutional review of laws 7z abstracto and in the context of specific judicial proceedings, the
Constitutional Court also hears individual complaints.

According to Article 93(1)(4a) GG and §§ 13(8a) and 90(1) Bundesverfassungsgerichtsgesetz
(BVerfGG), the court may decide on complaints of unconstitutionality that are filed by any person
claiming that one of his basic rights or one of his rights under certain other constitutional
provisions has been violated by public authority.#¢ The complainant thus has to be personally,
presently and directly affected by the violation of his rights; it does not suffice to claim the

possibility of an infringement of a basic right.47

4 Bl erfG 29 May 1974, BV erfGE 37, 271 (Solange 1), 280.

42 BV erfG 22 October 1986, Bl erfGE 73, 339 (Solange II), 378. See also Article 6 of the EU Treaty and Weatherill
20006, p. 66-77, with references to the case law of the European Court of Justice.

B BVerfG 22 October 1986, BV erfGE 73, 339 (Solange II), 387: ‘Solange die Europiischen Gemeinschaften,
insbesondere die Rechtsprechung des Gerichtshofs der Gemeinschaften einen wirksamen Schutz der
Grundrechte gegentiber der Hoheitsgewalt der Gemeinschaften generell gewihtleisten, der dem vom
Grundgesetz als unabdingbar gebotenen Grundrechtsschutz im wesentlichen gleichzuachten ist, zumal den
Wesensgehalt der Grundrechte generell verbiirgt, wird das Bundesverfassungsgericht seine Gerichtsbarkeit iber
die Anwendbarkeit von abgeleitetem Gemeinschaftsrecht, das als Rechtsgrundlage fiir ein Verhalten deutscher
Gerichte und Beh6rden im Hoheitsbereich der Bundestepublik Deutschland in Anspruch genommen wird, nicht
mehr ausiiben und dieses Recht mithin nich mehr am Maf3stab der Grundrechte des Grundgesetzes Gberpriifen;
entsprechende Vorlagen nach Art. 100 Abs. 1 GG sind somit unzuldssig.’

# Limbach 2001.

4 Limbach 2001, p. 20; Foster & Sule 2002, p. 77.

4 Art. 93 GG: ‘(1) Das Bundesverfassungsgericht entscheidet: (...) 4a. iber Verfassungsbeschwerden, die von
jedermann mit der Behauptung erhoben werden kénnen, durch die offentliche Gewalt in einem seiner
Grundrechte oder in einem seiner in Artikel 20 Abs. 4, 33, 38, 101, 103 und 104 enthaltenen Rechte verletzt zu
sein. (...)

47 Freckmann & Wegerich 1999, p. 102; Foster & Sule 2002, p. 243, referring to Bl er/GE 1, 97.
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There are several other criteria which a claim should meet in order to be admitted.*® For
instance, all other administrative and judicial remedies must in principle first have been exhausted
(§ 90(2) BlerfGG). An exception may be made for cases that concern claims of fundamental
importance or cases in which the consequences of the delay inherent in following the usual route
would be unduly severe. § 93a(2) Bl/e7fGG adds that a claim will be admitted to the extent that it is
of fundamental constitutional importance or when it is requested to give effect to the rights that
are enumerated in § 90(1) Bl erfGG. Moreover, the complaint can only challenge an act of the
public authorities, that is an “As dffentlichter Gewalf, meaning all acts taken by the executive, the

judiciary and the legislature.*?

1.1.3 The Netherlands

De Grondwet (Constitution)

The current Dutch Constitution, the Grondwet (Gw), dates from 181550 It was drafted on the
occasion of the union of the Netherlands and Belgium in that year, following the French
occupation of the Lowlands. From then on, the Grondwet saw many changes.>! A separation from
Belgium took place, as a consequence of which the Constitution was adjusted in 1839 and further
adjustments were to follow.

The fundamental rights recognised in the Grondwet were initially placed with the provisions
they covered, setting limits to the various forms of government power.>? Since the revision of
1983, the bill of rights has however been laid down in the first chapter of the Constitution. Thus,
the importance awarded to fundamental rights has been emphasised, in particular as regards the
central place of human dignity in Dutch society.>

Like the German Grundgesetz, the Grondwet distinguishes ‘classical” as well as ‘social’ rights,
although all have been placed in the same chapter.>* The classical rights, laid down in Articles 1 to
18 cover equality, citizenship, eligibility, voting, petitions, religion, freedom of expression, freedom
of association and of assembly, privacy, personal integrity, sanctity of the home, secrecy of
communication, property, personal liberty and certain procedural principles and rights, such as
nulla poena sine lege, the right to be heard and the right to counsel.>> Strikingly, the right to respect
for human dignity has not been explicitly formulated, though it can be implicitly recognised in the
codified rights. Several social rights have been laid down in Articles 21, 22 and 23 Gw. These

concern employment, welfare and social security, the environment, health and education.

4 Freckmann & Wegerich 1999, p. 101-102; Foster & Sule 2002, p. 242-244.

4 Foster & Sule 2002, p. 243.

%0 Grondwet voor het Koninktijk der Nederlanden, 24 August 1815, current text: Szb. 2002, 200. A historical
overview of the development of the Dutch constitutional state is given by Van der Pot 2006, p. 117 ff. See also
Kortmann 2005, p. 90-101. An introduction to Dutch law in English is provided by Chorus and others 2006.

51 Van der Pot 2006, p. 141-145 and p. 154-162.

52 Kortmann 1987, p. 39 and 2005, p. 22.

53 Kortmann 2005, p. 22. Compare the German Grundgesetz.

5 Although the distinction is not always clear; Kortmann 1987, p. 40-43. See also Verhulp 1999, p. 8-9 who
argues that Article 19(3) Gw (freedom of profession), which is originally understood as a social right, may also be
seen as a classical right. Social rights in principle are not suitable for ‘horizontal’ application, whereas classical
rights can be. Since the right to freely choose one’s profession can be invoked in contract law, this right seems to
have a ‘classical’ component as well.

55 For an English translation, see Besselink 2004 or www.oefte.unibe.ch/law/icl/nl00000_.html (consulted on 14
December 2000).
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Restrictions on fundamental rights have been included in the specific provisions.
Limitations on fundamental rights can, for instance, be prescribed by Act of Parliament (e.g.
Articles 4, 6(2), 7(2) and (3), 12, 13 Gw). Some rights may be restricted in order to protect good
morals (Article 7(3) Gw) or in the interest of public order (Article 8 Gw). For other rights,
limitations are allowed for the protection of health, in the interest of traffic and to combat or
prevent certain disorders (Articles 6(2) and 9(2) Gw).

The fundamental rights laid down in the Grondwet are in principle meant to protect citizens
against the State — a comparison may be made with the German concept of Abwebrrechte.5° On the
occasion of the revision of 1983, however, a discussion also took place on the possible effects of
fundamental rights between private parties.” The legislator explicitly excluded the effects of
fundamental rights in private legal relations between government and citizens from its definition
of horizontal effect (horizontale werking), since fundamental rights were considered to apply directly
in such relationships.5® The State was always bound by these rights, even if acting in a private
capacity. ‘Horizontal effect’ thus only concerned the effects of fundamental rights between
citizens in their interrelations. The notion of a ‘sliding scale of horizontal effect’, borrowed from
an article by Boesjes,” was used to depict these effects between citizens: 1) the legislator or the
government could be given the instruction to realise fundamental rights also in private law
relationships between citizens; 2) a constitutional norm might not only address the legislator, but
also the judge, in the sense that he or she had to take it into account when interpreting private law
rules or concepts; 3) the fundamental right could itself express a legal interest, which the judge had
to take into consideration in the balance of interests; 4) the right might express a legal principle
from which the judge could only deviate for important reasons; and 5) the judge might be obliged
to apply the fundamental right and only allow deviations that directly followed from a
constitutional restriction clause.®” The development of the issue was thus for a great part left to

the judges.o!

The ECHR in Dutch law

The Dutch ‘moderately monistic’ system of implementing international treaties provides that
treaty provisions that are binding on all persons have precedence over statutory regulations
(Articles 93 and 94 Gw).%2 Therefore, ECHR provisions that are binding on all persons may be
invoked before the Dutch courts. The fundamental rights laid down in the ECHR may in this

manner also affect relations between private parties.

No judicial review of constitutionality
In the context of the judicial review of statutes, the direct effect of certain treaty provisions has a

remarkable consequence. On the basis of Article 120 G, Dutch judges are not allowed to test

56 See section 1.1.2.

57 TK 1975-1976, 13 872, nr. 3; Koekkoek 1985, p. 385 ff.; Kortmann 1987, p. 43-50. On the effects in case law
and the various opinions set forth in juridical literature, see section 2.2 below.

% TK 1975-1976, 13 872, nt. 3, p. 15.

% Boesjes 1973, p. 911. See also Koekkoek 1985, p. 386; Kortmann 1987, p. 46.

60 TK 1975-1976, nr. 3, p. 15-16. Critical remarks are made by Kortmann 2005, p. 392-394, especially concerning
the definition of ‘horizontal effect’.

01 Kortmann 1987, p. 45-47.

92 Van Empel & De Jong 2002, p. 287.
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Acts of Parliament against the Grondwet.%3 Since Article 120 Gw does not prevent judges from
testing the compliance of statutes with treaty provisions and certain ECHR provisions can directly
be invoked before the Dutch courts on the basis of Articles 93 and 94 Guw, statutory provisions
may, however, be tested via the ECHR against fundamental rights after all. Moreover, the
constitutional legislator, during the process of revision in 1983, explicitly considered that the
catalogue of fundamental rights in Chapter 1 of the Grondwet had a different function than the
Convention and should therefore not literally repeat all ECHR rights.% Nevertheless, some rights
may be similar to those laid down in the Grondwet. A prohibition of discrimination can, for
instance, be found in Article 1 Gw as well as in Article 14 ECHR. Compared to its place in the
German system, the ECHR thus has an important additional function in relation to the
Constitution in the Netherlands.%

1.1.4 Italy

La Costituzione (Constitution)
The Italian Costituzione dates from 1948. It succeeded the first Constitution of the Italian state, the
Statuto albertino of 1848. This Statute had been proclaimed by King Carlo Alberto for the Kingdom
of Piedmont and Sardinia and, subsequently, for the Kingdom of Italy that came into being
through the annexation of other parts of the mosaic of small states and territories that covered the
boot-shaped peninsula at that time.? It was a compact constitution, which regulated in the first
place the constitutional organisation of the State. Several rights of the citizens were enumerated,
such as the principle of equality, freedom of domicile and freedom of the press, the inviolability of
property and the freedom of reunion, but no specific sanctions for the infringement of these
rights were included, nor did the Statute encompass collective or social rights.o” Furthermore, it
did not provide for a possibility of a constitutional review of laws, nor did it foresee special rules
of procedure for the modification of the Constitution.®8 This explains why, when the fascist party
came to power in the 1920s, profound changes in the structure and equilibrium of the Albertine
Statute could be realised through formally legal procedures.%

At the end of the Second World War, after the fall of the fascist regime, the work began on
a new Constitution that would replace the Statuto albertino. In a referendum held on 2 June 194670
the Italian people voted in favour of a republican form of state to replace the monarchy and,
moreover, a Constituent Assembly was elected to draft the new constitutional provisions.”! The

Costituzione, adopted by the Assembly on 22 December 1947, came into force on 1 January 1948.72

0 However, a bill is pending which proposes to introduce a possibility of a judicial review on the basis of a
number of the ‘classical’ fundamental rights. TK 2002-2003, 28 331, nos. 1-2. See also Burkens and others 2000,
p. 184-188.

04 TK 1975-1976, 13 872, nr. 3, p. 12-13; see also Heringa 2004, p. 282.

% It may even be said to rank higher than the Grondwet; compare Burkens and others 20006, p. 182-183.

% Onida 2004, p. 23; Paladin 1998, p. 20 and p. 75 ff.

67 Onida 2004, p. 24-25; Paladin 1998, p. 20-21.

%8 Paladin 1998, p. 76.

% Onida 2004, p. 26-27; Paladin 1998, p. 86-91.

70The 2nd of June is nowadays celebrated as a national holiday, the Feszz della Repubblica.

71 Onida 2004, p. 27; Paladin 1998, p. 99.

2 Costituzione della Repubblica Italiana, approved by the Constituent Assembly on 22 December 1947, proclaimed
by the provisionary Head of State on 27 December 1947 and it came into force on 1 January 1948; GU 27
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The Italian Constitution does not explicitly enumerate ‘fundamental rights’.”3 Indeed, only
the right to health safeguarded by Article 32 Cosz. has in so many words been named a ‘diritto
Sfondamentale. This does not imply, however, that there is no constitutional protection of rights of
the citizens in their relation to the State. Article 2 Cost. establishes that ‘[tlhe Republic recognises
and guarantees the inviolable rights of man, as an individual, and in the social groups where he
expresses his personality, and demands the fulfilment of the unalterable duties of political,
economic, and social solidarity.””* In the second chapter of the Constitution (Articles 13-54),
furthermore, a large number of rights and duties of the citizens have been laid down,
subcategorised under four titles: 1) private relations; 2) social-ethic relations; 3) economic
relations; and 4) political relations. Title 1 includes, for instance, personal liberty (Article 13),
sanctity of the home (Article 14), the freedom of assembly (Article 17) and of association (Article
18), the freedom of religion (Article 19) and the freedom of expression (Article 21). Title 2
guarantees the rights of the family (Articles 29-31), the right to health (Article 32), the freedom of
arts and science (Article 33) and the right to education (Article 34). Title 3 lists several rights of
workers, such as the right to a fair salary (Article 30), the equality of male and female employees
(Article 37) and the regulation of the right to strike (Article 40). Moreover, it safeguards freedom
of enterprise (liberta di iniziativa economica privata; Article 41) and private property (Article 42), while
allowing expropriation in favour of enterprises of general interest (public services, energy; Article
43) and the regulation of private ownership of land with an eye on the rational use of the land and
the equal distribution of welfare (Article 44). Title 4, finally, includes the general right to vote
(Article 48), the right of citizens to freely organise themselves in political parties (Article 49) and
the equal possibility for men and women to stand as a candidate for public office and eligible
positions (Article 51). Furthermore, it codifies several duties with respect to the defence of the
country (Article 52), the payment of taxes (Article 53) and loyalty to the Republic and the
Constitution (Article 54).

Which rights may be deemed ‘inviolable’ in the sense of Article 2 of the Constitution? It has
been the subject of discussion in legal literature whether this provision should be considered a
‘general clause’, which leaves open the possibility for the recognition of new rights, or whether the
catalogue of rights mentioned in the Costituzione constitutes a ‘closed’” system of constitutionally
protected interests.”> In the end, the answer seems to lie somewhere in the middle: it has been
submitted that the real issue is not the choice between a closed or an open conception of the
catalogue of constitutional rights, but rather the difficulty in selecting — from all the rights that
could be thought of as ‘fundamental’ — those rights that may be deemed ‘inviolable’ according to
the standards of a constitutional system that at the same time requires compliance with the
‘unalterable duties of solidarity’ (Article 2 Cost.).70 A classification of the interests protected by

Article 2 of the Constitution has been made by Navarretta, who distinguishes several categories of

December 1947, n. 298, special edition. The rules of procedure of the Constitutional Court have been laid down
in  various  constitutional laws and a general regulation, which can be found on
www.glurcost.org/fonti/index.html (last consulted on 14 Decembet 2006).

73 See section 1.2.1.

74 This provision is placed in the first chapter of the Costituzione (Articles 1-12), which enumerates fundamental
principles of the Italian State.

75 Onida 2004, p. 58-59; Paladin 1998, p. 566 ff.; Navarretta 2004, p. 22 ff.; Busnelli 1991a, p. 252-253; Chiarella
2004, p. 51-53. See also section 2.4.1 below.

76 Busnelli 1991a, p. 253. Compare Navarretta 2004, p. 22-24; Chiarella 2004, p. 53.
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fundamental freedoms, showing a graduation from those related to the public sphere to those
mostly engaged in relations between private parties:”’ 1) a traditional core of fundamental
freedoms, starting from personal freedom;’® 2) fundamental freedoms of expression and
opinion;” 3) rights regarding (moral) personality, in particular the rights to privacy, to honour and
to personal identity; 4) the rights to life, to health and to psycho-physical integrity, as well as the
rights to a healthy environment and to a home, both of which have a social dimension and an
effect in private (liability) relations; 5) general and social rights related to labour;®0 rights of the
family; and 6) human dignity, the free development of one’s personality and the principle of
equality. Starting from the rights codified in the Costitugione it is thus possible, through the judicial
interpretation of these rights and within the scope they demarcate, to define specific fundamental

rights that are not as such mentioned in the text of the Constitution.8!

The ECHR in Italian law
Italy ratified the European Convention on Human Rights, signed in Rome in 1950, by the law of 4
August 1955, n. 848.82 The Convention came into force for the Italian legal system on 26 October
of the same year$? In accordance with the dualistic doctrine of the implementation of
international treaties, the ECHR became an integral part of the legal system through this legislative
incorporation.8* It obtained the status of an ordinary, non-constitutional law (Article 80 Cosz.).85
Given this translation of fundamental human rights into norms of ordinary law, the ranking
of the Convention in Italian law has been the subject of discussion in legal literatures¢ and case
law.87 It has been observed that the fact that the provisions of the ECHR do not have
constitutional standing might be used to argue that the courts do not have to deal with the
question of giving direct effect to constitutional norms in private law relations.8® They can thus
avoid the formal side of the discussion of Drittwirkung or the ‘horizontal effect’ of fundamental
rights. Moreover, it has been said that judges have considered that the status of the ECHR as an
ordinary law would prevent them from reviewing the legitimacy of preceding norms,® which
implies ranking the Convention on a level below the Constitution. In accordance with this view,

some have argued in favour of a diffuse review of domestic norms against ECHR provisions,

77 Navarretta 2004, p. 24-28.

78 ‘Personal freedom’ encompasses freedom from arrest, closely connected to freedom of defence and the right
to a fair trial, as well as many subcategories, such as sexual freedom, freedom of movement and of residence,
freedom of domicile and of correspondence, and freedom of assembly and association. Navarretta 2004, p. 24.

7 From these follow: freedom of information and the freedom of the press, freedom of policitcal opinion,
freedom of religion, freedom of arts and sciences and freedom of research and teaching.

80 Interests protected by general rights include dignity, equality, health and moral integrity, while social rights
range from the right to paid holidays and the right to a fair salary, to the right to strike, and the right to conclude
collective contracts. Navarretta 2004, p. 26.

81 Navarretta 2004, p. 23. Compare Akkermans, Bax & Verhey 1999, p. 2-3.

82 Martines 1997, p. 752.

83 Drzemczewski 1983, p. 145. See also the overview of the dates of ratification on the website of the European
Court of Human Rights, www.echr.ceo.int, under ‘Basic texts’ (consulted 14 December 20006).

84 Drzemczewski 1983, p. 146.

8 Drzemczewski 1983, p. 147; Corte Costituzionale 1990, p. 249.

86 Rescigno 2002a; Raimondi 2002, p. 103-105.

87 Corte cost. 19 January 1993, n. 10, Riv. dir. int. 1993, p. 255 and Cass. pen., sez. 112 May 1993, Cass. pen. 1994, 439,
Riv. int. dir. nomo 1993, 580 (Medrano).

88 Rescigno 2002a, p. 326.

89 Rescigno 2002a, p. 326.

28



rather than institutionalising a check of the compatibility of Italian law with the Convention rights
by the Constitutional Court.”0 In case law, at any rate, a variety of examples can be found of
private law issues on which the Convention has already had an impact.?!

A general question which the courts had to deal with concerned the direct applicability of
the treaty provisions, that is whether the Convention rights can as such be invoked before the
domestic courts, without requiring preceding legislation specifying the norms.? In the Polo Castro
case of 1989, the Corte di Cassazione established that the provisions of the ECHR are directly
applicable in Italy insofar as they follow the model of domestic acts, indicating which rights and
duties can be derived from them.” In the subsequent judgment in the Medrano case the criminal
law section of the Cassazione established that the Convention rights also prevail over subsequent
domestic norms.”* With the civil sections of the Court adhering to this line of argument, the

ECHR has thus gained importance in Italian case law.

La Corte costituzionale (Constitutional Court)
The Italian Constitutional Court was established by the Constitution of 1948. It adjudicates,
among other questions, the constitutionality of laws and of acts of the State and the Regions
having the force of law (Article 135 Cust.). Different from Germany, there is no possibility for
individual parties to directly bring a claim to the Constitutional Court. When a question
concerning the unconstitutionality of a law arises in a dispute between private parties, the judge in
this case, at the request of one of the parties, presents the question to the Corte costituzionale, if he
does not consider it manifestly unsubstantiated (Article 1 of constitutional law n. 1 of 19489
Article 23 of the Regulations of the Court?). When the Court establishes the unconstitutionality
of a law or an act having the force of law, the norm remains without further effect from the day
after the publication of the decision (Article 136 Cosz., Article 30 of the Regulations of the Court).
The Corte costituzionale consists of fifteen judges, five of whom have been appointed by the
highest ordinary and administrative courts, five appointed by Patliament and five appointed by the
President of the Italian Republic (Article 1 of the Regulations of the Court).

% Raimondi 2002, p. 104, with references to case law.

91 Praduroux 2003 mentions, for instance, the legal status of transsexuals, discrimination of illegitimate children
in the law of succession, the tight to enjoy one’s property, and surrogate motherhood. Bernardini 2004 names the
right to a fair trial within a reasonable time (Article 6 ECHR), as well as the effect of the right to enjoy one’s
property (Article 1 of the First Protocol to the ECHR) in cases concerning constructive expropriation (occupagione
acquisitivay.

92 Conforti 2002. See also, more in general, Alpa 1999, p. 90-94.

93 Cass. pen., joint divisions, 8 May 1989, Riv. dir. int. 1990, 1037 (Polo Castro).

9% Cass. pen., sez. 110 July 1993, Cass. pen. 1994, 439, Riv. int. dir. nomo 1993, 580 (Medrano).

% Constitutional law of 9 February 1948, n. 1, Norme sui giudizi di legittimita costituzionale e sulle garanzie di
indipendenza della Corte costituzionale (Norms regarding the judgments of constitutionality and regarding the
guarantees for the independence of the Constitutional Court), GU 20 February 1948, n. 43.

% Law of 11 March 1953, n. 87, Norme sulla costituzione e sul funzionamento della Corte costituzionale (Norms
regarding the composition and the functioning of the Constitutional Court), GU 14 March 1953, n. 62.
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1.1.5 England®”

The Constitution
Unlike Germany, the Netherlands and Italy, the United Kingdom (UK) does not have a written
Constitution, in the sense of a basic law and a founding document of the State and the system of
government.”® However, this does not mean that the UK has no Constitution: like Germany, the
Netherlands and Italy, the UK is a State and it has a complex and comprehensive system of
government.” The most important differences are thus: a) the fact that the UK Constitution is not
codified in a single document; and b) that the Constitution, partly as a result of the fact that it has
not been written down, does not limit the power of the British Parliament and government like
other Constitutions define and limit the powers of their state organs.10

As regards fundamental rights, the coming into force of the Human Rights Act 1998101 as of
2 October 2000 has been of considerable importance, since it incorporated the rights comprised in
the ECHR into English law. Before the HRA came into force, fundamental values in English
common law were expressed in liberties as well as in a number of fundamental rights. Liberties
could be defined as ‘residual freedoms’, meaning that individuals were allowed to do whatever they
pleased provided they did not transgress the substantive law or infringe the legal rights of
others.102 Besides these liberties, English common law included several fundamental rights, such as
the rights to personal security and personal liberty as well as the rights to private property, to
freedom of discussion and to assembly.!”> The HRA may be considered to have transformed
former liberties into rights.104

Although the ECHR had no formal force before the HRA came into being, it would be
untruthful to state that the Convention had no impact at all on English law before the year 2000.
Despite the principle of duality, which requires the incorporation of international treaties into
domestic law, the Convention was regularly cited in the domestic courts and judges referred to its
provisions when providing grounds for their judgments.'?> However, the Convention did not
form a part of the law and neither judges nor the legislature were obliged to take into account the

treaty provisions in making their decisions.!0¢

The ECHR in English law: the Human Rights Act 1998
The coming into force of the HRA as of 2 October 2000 signified an important change in the
status of fundamental rights in British law. The Act was drafted on the initiative of the Labour

government that was elected in 1997 and it aimed to give further effect to the provisions of the

97 This section concerns the law of England and Wales. For convenience I will refer to ‘England’ and ‘English
law’, but this should be read as including Wales.

%8 Hood Phillips & Jackson/Leopold 2001, nos. 1-005 to 1-008; Bradley & Ewing 2003, p. 4-5; Oliver 2003, p. 4-
7.

9 Bradley & Ewing 2003, p. 4.

100 Oliver 2003, p. 5; Bradley & Ewing 2003, p. 6-7. See also Koopmans 2003, p. 15 ff.

101 Human Rights Act 1998, www.hmso.gov.uk/acts/acts1998/19980042.htm (last consulted on 14 December
2000).

102 \Wadham, Mountfield & Edmundson 2003, p. 3; Feldman 2002, p. 70-71.

103 Wadham, Mountfield & Edmundson 2003, p. 3. See also Hood Phillips & Jackson/Leopold 2001, no. 22-002.

104 Oliver 2003, p. 113.

105 Hood Phillips & Jackson/Leopold 2001, no. 22-007, with further references.

106 Hood Phillips & Jackson/Leopold 2001, no. 22-008.
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ECHR in British law.!97 The dualist system of law required that international treaties ratified by the
government, such as the Convention, were implemented into domestic law by an Act of
Parliament; otherwise the treaty provisions would not have legal effects in domestic law.!08
Although the ECHR affected English law through the case law of the ECtHR and through the use
of arguments based on the Convention in the domestic courts,'”” the HRA has ‘brought home’
fundamental rights to the British citizens, providing them with the possibility to invoke these
rights before the domestic courts.

Nevertheless, the rights have not been ‘entrenched’ in English constitutional law. As said
eatlier, Parliament still has the final say in legislation on fundamental rights, which means that the
HRA, like all other statutes, may be changed or set aside by a future Act of Parliament.!10

The Act enumerates the Convention rights that it aims to protect, which are the rights laid
down in Articles 2 to 12 and 14 ECHR, Articles 1 to 3 of the First Protocol and Articles 1 and 2
of the Sixth Protocol in conjunction with Articles 16 to 18 ECHR (section 1(1) HRA). Article 13
ECHR, which provides a right to an effective remedy for breaches of the Convention rights
before a national authority, has not been included. The passage of the Act itself is deemed to give
effect to this Article, ‘establishing a scheme under which Convention rights can be raised before
[the] domestic courts’.!!! Neither has Article 1 ECHR been included, which provides that the State
parties to the Convention ‘shall secure to everyone within their jurisdiction the rights and
freedoms defined in Section 1’ of the ECHR.

While the Convention rights have not as such been incorporated into the legal systems
within the UK, the Act prescribes how they may be given further effect.!’2 According to section 3
HRA, legislation ‘must be read and given effect in a way which is compatible with the Convention
rights” so far as this is possible. If one of the higher courts!!? finds that a certain provision of
primary or subordinate legislation is incompatible with a ECHR right, it may make a declaration of
that incompatibility (section 4 HRA). This also follows from section 6(1) in conjunction with
6(3)(a), which provide that a court, as a public authority, in principle has to act in a way which is
compatible with the Convention. Regarding the legislative process, section 19 requires a Minister
of the Crown in charge of a Bill in either House of Parliament to make a statement concerning the
compatibility of the Bill with the ECHR or, if he feels unable to make such a declaration, to make

a statement that the government nevertheless wishes the House to proceed with the Bill.

107 Rights Brought Home: The Human Rights Bill, Government White Paper, October 1997, C 3782; included
in Wadham, Mountfield & Edmundson 2003, p. 283-298.

108 Wadham, Mountfield & Edmundson 2003, p. 4; Oliver 2003, p. 111-112.

199 Laws 1993, p. 65 ff.; Beloff & Mountfield 1996, p. 474-485.

110 Lester 2004, p. 259 remarks that ‘we may be sure that the Government that takes credit for the Act would not
have given birth to such a measure today; and there is no certainty that the Act will remain secure from
abridgement by this Government or outright repeal by a future Government’. In his opinion, therefore, the best
safeguard for the HRA would be the ‘nurturing of a deep-rooted culture of respect for human rights among
governors and governed’.

" Hansard HL,, 18 November 1997, col. 475 as included in Wadham, Mountfield & Edmundson 2003, p. 301.

112 Hood Phillips & Jackson/Leopold 2001, no. 22-015.

113 For English law: the House of Lords, the Courts-Martial Appeal Court, the High Court or the Court of
Appeal (section 4(5) HRA).
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1.1.6  Preliminary conclusion

Summarising, a practical or workable definition of ‘fundamental rights’, for legal practice as well as
for legal analysis, seems to be a formal one, that includes the rights that have explicitly been
worded in a Constitution or an international treaty such as the ECHR or that can be derived from
these rights. For Germany, the rights of the Grundgesetz are thus the most relevant, while the
ECHR generally is less influential because of its overlapping with constitutional rights. In the
Netherlands, on the other hand, the Convention figures prominently beside the Grondwet,
especially in the case of judicial review. In Italy, like in Germany, the ECHR plays a smaller part,
given its non-constitutional status and, besides that, the constitutional review of laws conducted by
the Corte costituzionale on the basis of the Costituzione. English law, finally, has recognised a number
of common law liberties and has given further effect to the ECHR through the Human Rights Act
1998.

1.2 Freedom of contract and the general clauses of private law

As will be set out more in depth in Chapter 2, the influence of fundamental rights in contract law
for an important part has been felt in the interpretation of general clauses of law, at least in the
civil law systems included in this analysis. In order to understand this tendency, some attention
should be paid to the function of such general clauses as ‘good morals’, ‘good faith’ or — to a
greater or lesser extent — ‘tort’ in the various legal systems. As a basis, the application of these
general legal concepts to contractual relationships regards the question to what extent private
parties are free to decide on their contractual arrangements (section 1.2.1). It depends on the
formulation and functioning of the various clauses in the different countries (1.2.2) what can be
the intensity of the limitation through the ‘colouring’ of general clauses by means of fundamental
rights (1.2.3).

1.2.1 The principle of freedon of contract and its limits
Freedom of contract may be described as a person’s freedom to arrange his relations with others
by means of contracts.!'* On the one hand, this implies that parties in principle are free to enter
into a contract of their choice and on the terms they wish. On the other hand, it also means that a
party is usually not obliged to conclude a contract; freedom of contract includes the freedom #o? to
enter into an agreement.!1>

The principle of freedom of contract is, however, not unlimited. Contract law provides rules
for the way in which parties use their freedom, both relating to the formal aspects of the
agreement and to the substance of the contract.!'¢ In this context, a distinction can be made
between a positive and a negative side of freedom of contract.!'” The positive side of the principle

regards the freedom of self-determination and development of one’s personality, whereas freedom

114 Palandt/Heinrichs 2007, Einf v § 145, no. 7.

115 Palandt/Heinrichs 2007, Einf v § 145, no. 7; Asser/Hartkamp 2005 (4-II), no. 34; McKendrick 2000, p. 5;
Alpa 2001, p. 349. See also Article 1:102 PECL (freedom of contract) and Article 2:301 PECL (negotiations
contrary to good faith).

116 Compare Loth 2000, p. 18 ff.

17 Loth 2000, p. 26.
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of contract in the negative sense refers to the freedom from (state) intervention in the contractual
relationship.!’® Paradoxically, however, interference in the contractual relationship is sometimes
required in order to guarantee that both contract parties can fully enjoy their freedom of self-
determination. Legislative and judicial intervention may be needed to guarantee that parties are put
in formally equal bargaining positions. Furthermore, judicial review of the contents of a contract
may be necessary to make sure that parties have also been able to substantively contribute to the
terms and conditions of the agreement.!1”

Rules of private law define the boundaries of (negative) freedom of contract.!20 Examples
include rules on formation, (non-)performance of the contract and termination. They establish
that, under certain circumstances, parties may not be able or allowed to enter into a contract (e.g.
legal incapacity) or, on the other hand, may be obliged to do so (Kontrahierungszwang, for instance in
the case of a party holding a monopoly position, such as a national railway company!?!).
Furthermore, they allow for obligations that the parties had not explicitly agreed upon to be
defined on the basis of the (pre)contractual relationship. Examples of such limitations of freedom
of contract can be found in the case of liability for breaking off negotiations, and often in special
relationships such as those regarding consumer sales or medical treatment. In general, the rules of
contract law may be seen as demarcations of the playing field, and thus as limits to the parties’
room for manoeuvre, set by the legislator.

In this respect, the general clauses of private law (good faith, good morals, and to some
extent also tort!'??) play an important role. They form the cornerstones of the continental systems
of contract law, keeping in place the specific rules of contract law that may be derived from them.
On the basis of good morals (§ 138 BGB, Article 3:40 BV, Article 1343 c.c.) parties, for instance,
are prohibited from concluding a contract concerning theft or murder. In German, Dutch and
Italian law, moreover, good faith is usually considered to govern the interpretation of a contract,
as well as giving the courts the possibility to supplement or limit contractual clauses (§ 242 BGB,
Articles 6:2 and 6:248 BIV; Articles 1175 and 1375 c.c.). And, coming back to the example of pre-
contractual liability, tortious liability under certain circumstances may be established in cases of
broken-off negotiations.!?3

These general clauses have, in accordance with their open nature, played an important part
in the dynamics of contract law adjudication. They give judges the possibility to resolve cases that
are not covered by existing rules of contract law, reaching back to the general underlying principles
of this field. Moreover, given their relatively flexible nature,!?* general clauses provide the

possibility to keep contract law in step with changes in society.

118 See also Nieuwenhuis 1999, p. 25-26.

119 See further section 4.2.2 below.

120 See the authors mentioned in the previous footnote. See also the Comments to Articles 1:102 and 1:103
PECL, Lando & Beale 2000, p. 99-101.

12 In the case of a monopoly, the contract concluded with the individual client in fact might be said to be a
fictious contract, since the client has no choice with whom to contract and the monopolist, in principle, cannot
refuse to contract. Asser/Hartkamp 2005 (4-11), no. 209.

122 See below, section 1.2.2 on the conceptions of these concepts in the selected legal systems.

123 In the Netherlands, liability for breaking off negotiations is mostly considered to be of either a tortious or a su
generis nature; Asser/Hartkamp 2005 (4-1I), no. 160 £f.; Hesselink 1999, p. 74-75, 80-81; Mak 2002a, p. 64-65.

124 Although most civil law systems do not have a system of precedent, legal certainty and uniformity require that
the courts do not take too great a liberty in filling in the general clauses of private law; compare Hesselink 1999,
p. 400-401. Of course, this leaves open the question of what should be considered ‘too great’.
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As will be analysed in more detail in the subsequent chapters, judges have regularly made reference
to fundamental rights when filling in the general clauses of private law. Indeed, the Dutch
legislator explicitly requires that the norm of good faith be interpreted in the light of generally
accepted principles of law (Article 3:12 BIW). The German Constitutional Court, the
Bundesverfassungsgericht, as early as 1958 established that the rules of private law should be
interpreted in the spirit of the order of constitutionally protected values, indicating the general
clauses as the ‘inroads’ for fundamental rights in private law.12> In Italy, case law also shows a line
of examples of the application of constitutional rights and principles, such as the principle of
solidarity (Article 2 Cost.), in combination with rules of private law, e.g. the requirements of good
faith (Article 1375 c.c.) or the rules on tortious liability and immaterial damages (Articles 2043 and
2059 c.c.).126

Considering this filling in of open norms on the basis of constitutional values, it results in
the fact that limitations of negative freedom of contract may in principle engage fundamental
rights. At the same time, a fundamental-rights based interpretation of general clauses may help to
protect and restore positive freedom of contract, i.e. the parties freedom of self-determination.
For a further analysis of the case law in this field, a brief sketch of the constitutional fundaments
of the selected legal systems and the relevant general clauses of private law might thus help to
clarify the framework of the discourse. The subsequent sections will therefore give a bird’s-eye
view of the place of ‘good faith’, ‘good morals’ and ‘tortious liability’ in the selected systems, as
well as describe the constitutional setting in which the application of fundamental rights in
contract law has arisen.

It should be admitted that the structure of this overview undoubtedly attests to a civil law
perspective, starting from the idea of a coherent civil code that includes open norms. From a
comparative perspective, close attention should therefore be paid to the English common law
system, in order to see how similar problems have been solved in a legal system that is based on

case-by-case solutions rather than on general, abstract rules.

1.2.2 Limits set by general clauses of private law

The German, the Dutch and the Italian Civil Code!'?” all contain several important general
restrictions on freedom of contract, viz. the so-called ‘open norms’ or Generalklauseln. These
include ‘good morals’ (§ 138 BGB and § 826 BGB; Article 3:40 BIV; Article 1343 c.c.), ‘proper social
conduct’, in Dutch law referring to traffic and safety norms as well as norms protecting against

pure economic loss and immaterial damage,!28 (tortious liability: Article 6:162 BIV; compare Article

125 BV erfG 15 January 1958, Bl erfGE 7, 198, p. 205-206. See section 2.2.2 below. It should be observed that
freedom of contract has also been recognised as a constitutionally protected principle, included within the scope
of Article 2(1) GG (general personality right).

126 Chiarella 2004, p. 67-72, with further references. See also section 2.4 below. Note that, as in Germany, the
principle of freedom of contract itself, as laid down in Article 1322 «c, has also obtained constitutional
protection: according to the Italian Constitutional Court, Article 41 Cost. (private economic initiative, private
property) indirectly protects freedom of contract; Corte cost. 21 March 1969, n. 37. See Alpa 2001, p. 348.

127 Respectively the Biirgerliches Gesetzbuch (in force since 1 January 1900, reform of the law of obligations in 2002),
the Burgerlijk Wethoek (Books 3, 5, 6 and 7, containing the provisions on patrimonial law, in force as of 1 January
1992), and the Codice civile (approved by Regio decreto legge of 16 March 1942, n. 262, in force since 21 April 1942).
128 T&C BW 2005 (Lindenbergh), Article 6:162, note 2d.
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2043 c.c.) and ‘good faith’ (§ 242 BGB; Articles 6:2 and 6:248 BIV; Articles 1175 and 1375 c.c) as
well as the expression of these norms in more specific provisions. Although English law has not
recognised a doctrine of good faith,'? it encompasses specific rules on immoral contracts as well
as tofrts.

The general clauses in Dutch, Italian and German law provide the judge with a basis to test
the parties’ behaviour against norms of proper conduct, good faith and fair dealing, which underlie
considerable parts — if not the whole — of patrimonial law. The general wording of these
provisions makes it possible to take into account changes in society and, in connection with that,
the underlying values of law.

English law, on the other hand, does not have a tradition of general clauses, but tends to
solve cases on the basis of more specific rules. The norms that in the continental legal systems are
expressed in Generalklanseln thus also in England come to the fore, although more on a case-by-
case basis. Some standards that have been provided in case law, for instance, resemble general
clauses. Think, for example, of the caution expected from the ordinary ‘man on the Clapham
omnibus’, referring to average or typical behaviour. It seems interesting to compare the English
use of such standards as well as specific rules in cases of illegal contracts and torts with the
continental approach based on general clauses. In the following chapters, English solutions may
therefore serve as material for comparison with Dutch and German as well as Italian solutions, in
order to see what differences and similarities exist between the effects of fundamental rights
through general clauses and by means of more specific rules of contract law.

Chapter 2 will investigate the effects of fundamental rights, including those taking place
through general clauses in contract cases. In this section, I will however first provide a brief
overview of the relevant general clauses and standards that may serve as ‘inroads’ for fundamental
rights in German, Dutch, Italian and English private law. These are respectively: a) good morals,
b) good faith and c) tort. A full overview of the contents of the various open norms will not be
given;!30 rather, the relevant aspects for the interpretation of these norms in light of fundamental

rights will be described.

a) Good morals

In the laws of contract of the continental legal systems included in this overview, ‘good morals’
forms a yardstick for assessing the validity of juridical acts, including contractual obligations. If a
contractual provision is held to infringe good morals, it is null and void. English common law has
recognised the illegality of various contracts infringing public policy, which largely resemble the
contracts brought under the general clauses of good morals and public order in Germany, the
Netherlands and Italy. Good morals and public policy thus serve as a limit to the parties’

negative) freedom of contract.
g

Germany: ‘gute Sitten’

The German provision on ‘good morals’ (gute Sitten), laid down in § 138 BGB, reads as follows:

‘[Legal transaction against good morals; usury] (1) A legal transaction which is against good morals is void.

129 McKendrick 2003, p. 533.
130 References to general studies will be given in the footnotes.
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(2) A legal transaction by which a person exploiting the need, inexperience, lack of sound judgment or
substantial lack of will-power of another, causes to be promised or granted to himself or to a third party
in exchange for a performance, pecuniary advantages which are in obvious disproportion to the

performance is also void.”3!

The first part of the article formulates a general rule on the nullity of legal acts infringing good
morals, whereas the second part governs a specific form of immoral contract, viz. usury. A
reference to ‘public order’ is not explicitly made, since an offence against public order would in

most cases also constitute an infringement of good morals.132

The Netherlands: ‘goede zeden’ and ‘openbare orde’

In Dutch civil law, the general clause of ‘good morals’ (goede zeden) has been laid down in Article
3:40(1) BW-

‘A juridical act which by its content or necessary implication is contrary to good morals or public order is

null.”33

Article 3:33 BW defines a juridical act as an act with intended juridical effects. If the content or
necessary implication of such an act is contrary to good morals or public order, the juridical act is
null and void, so states Article 3:40(1) BW. The concepts of ‘good morals’ and ‘public order’ in
this context both refer to norms of unwritten law that are felt to be fundamental in a certain social
constellation; the former emphasises morality, whereas the latter focuses on the organisation of
society.!3* A sharp line can however not be drawn between these categories.!3

No precise definition can be given of the content of ‘good morals’, because that is the
nature of an open norm and the interpretation of the norm moreover changes with the place and
time. Nevertheless, in case law and literature on Article 3:40(1) BW, several indicative
interpretations of the concept can be found. For the purposes of this book, of most relevance is
the impact of fundamental rights on the application of the general clause. In a case that will be
more profoundly discussed later on, the so-called Mensendieck decision of 1969,136 the Dutch
Supreme Court (Hoge Raad) made clear that a contractual waiver of a fundamental right could
offend against good morals. A justification for such an infringement might however be found in
the interest served by the contract, so stated the Supreme Court. Although, after this decision, the
Hoge Raad has not again spoken so explicitly on the effects of fundamental rights through the

131 Adaptation of the translation by Goren 1994, p. 21. The original German text reads: ‘[Sittenwidrige
Rechtsgeschift; Wucher| (1) Ein Rechtsgeschift, das gegen die guten Sitten verstof3t, ist nichtig. (2) Nichtig ist
insbesondere ein Rechtsgeschift, durch das jemand unter Ausbeutung der Zwangslage, der Unerfahrenheit, des
Mangels an Urteilsvermégen oder der erheblichen Willensschwiche eines anderen sich oder einem Dritten fir
eine Leistung Vermogensvorteile versprechen oder gewihren ldsst, die in einem auffilligen Missverhaltnis zu der
Leistung stehen.’

132 Palandt/Heinrichs 2007, § 138, no. 3; Asser/Hartkamp 2005 (4-II), no. 243.

133 Translation by Haanappel & Mackaay 1990, p. 23. The Dutch text of Article 3:40(1) BIF reads as follows: ‘Een
rechtshandeling die door inhoud of strekking in strijd is met de goede zeden of de openbare orde is nietig.’

134 T&C BW 2005 (Hijma), Article 3:40, note 2a.

135 Asser/Hartkamp 2005 (4-1I), no. 243.

136 HR 31 October 1969, NJ 1970, 57 (Mensendieck I); see section 2.3.1 below.
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general clause of ‘good morals’, its case law to this day is still consistent with the Mensendieck
case.!¥7

Unlike in Germany, the specific rules on usury have not been included in the Dutch
provision on good morals. A provision similar to § 138(2) can however be found in Article 3:44(4)

BW regarding abuse of circumstances (wisbruik van omstandigheden):

‘(4) A person who knows or should know that another is being induced to execute a juridical act as a
result of special circumstances — such as state of necessity, dependency, wantonness, abnormal mental
condition or inexperience — and who promotes the creation of that juridical act, although what he knows

or ought to know should prevent him therefrom, commits an abuse of circumstances.’’3

Usury contracts can be brought under this provision as well. Furthermore, it has been observed
that all situations covered by Article 3:44(4) BIV concern the protection of a party having a weaker
position in relation to its counterpart.!? According to the current Dutch Civil Code, abuse of
circumstances — other than infringement of good morals — does not entail the nullity of the

contract, but determines its avoidability (Article 3:44(1) BIF).140

Italy: “cansa illecita’
The Italian rule on immorality of contracts is related to the theory of the causa of the contract,
which requires a contract to be based on a valid objective motive or reason, in short the casusa
(Article 1325 c.c.). This term is commonly interpreted as referring to the specific social-economic
function that the contract serves.!#! Classic examples are the exchange of a good for the sales price
in a sales contract, and the construction of a work in exchange for a compensation in a building
contract.!42

Article 1343 c.c. stipulates under what circumstances the causa of a contract should be

deemed unlawful:

‘The causa [of a contract] is illegal when it is contrary to mandatory rules, to the public order or to good

morals.”143

Seeing that the latter two grounds for illegality are general clauses, it has been observed that it is in

the hands of the judges to decide what exactly should be understood by these terms as mentioned

137 Van den Brink 2002, p. 42-44, with further references.

138 Article 3:44(4) BIV: ‘Misbruik van omstandigheden is aanwezig, wanneer iemand die weet of moet begrijpen
dat een ander door bijzondere omstandigheden, zoals noodtoestand, athankelijkheid, lichtzinnigheid, abnormale
geestestoestand of onervarenheid, bewogen wordt tot het verrichten van een rechtshandeling, het tot stand
komen van die rechtshandeling bevordert, ofschoon hetgeen hij weet of moet begtijpen hem daarvan zou
behoren te weerhouden.’

139 T&C BW 2005 (Hijma), Article 3:44, note 6a.

140 Under the Burgerlijk Wetboek in force up until 1992, the circumstances covered by the current Article 3:44(4)
BIV would have resulted in the nullity of the contract on the basis of an immoral causa. Compare the current
Italian law on illicit contracts.

141 Alpa 2005, p. 569; Navarretta 2003, p. 273. The same concept is used in French contract law (Article 1131
C.c) and also formed part of the Dutch Civil Code which was in force up until 1992 (Article 1356 ff. Oud BIY).

142 Di Majo 2001, p. 391.

143 Beltramo 2006. The original text of Article 1343 c.c. reads: ‘Causa illecita. ILa causa ¢ illecita quando ¢ contratia
a norme imperative, all’'ordine pubblico o al buon costume.’
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in Article 1343 c.c., taking into account the social and political context at the moment a case is
decided.'* ‘Public order’ (ordine pubblico) in the private law context refers to the external, collective
order of society, as well as to the unalterable principles underlying the legal system.#> ‘Good
morals’ (buon costume) indicate not only principles of sexual morality, but rather the collection of
social and moral principles that form the basis of a society and are respected by the majority of
participants to that society.!4¢

The unlawfulness of the causa entails the nullity of the contract in all its parts (Article
1418(2) c.c.). Nullity implies that the contract has been without any legal effect since the day it was

concluded.

England: illegality and public policy

Although the English common law system does not have a civil code providing a general
provision on the compliance of contracts with ‘good morals’, case law has defined a number of
circumstances that entail the illegality of a contract. When systemising these results and comparing
them to the crystallisation of ‘good morals’ by the German, Dutch and Italian courts, the
differences in approach may thus in practice be less pronounced than would be expected in light
of the different starting points of civil law and common law.!*” However, there may be some
differences in the content that is given to the open norm.

English writers classify contracts that are affected by illegality in several ways. Prentice,!48
for instance, distinguishes between the position of contracts at common law and their
unenforceability by statute. Within the first category, he makes the following subdivision: objects
which are illegal by common law or by statute, objects injurious to good government, objects
injurious to the proper working of justice, objects injurious to morality and marriage and contracts
in restraint of trade. Treitel'# makes a distinction between two main categories of ‘contracts
involving the commission of a legal wrong’ and ‘contracts contrary to public policy’. Under these
headings, he further distinguishes twenty-two subcategories. Special attention is paid to the
important type of ‘contracts in restraint of trade’, which fall under the second category, contracts
that are contrary to public policy. McKendrick,!*0 finally, does not aspire to make a classification,
but instead enumerates various circumstances in which the courts have concluded that a contract
is illegal or contrary to public policy: statutory illegality, agreements contrary to good morals,
agreements prejudicial to family life, agreements prejudicial to the administration of justice,
agreements to commit a crime or a civil wrong, agreements which are injurious to good

government, and agreements which are in restraint of trade.

144 Di Majo 2001, p. 395; Alpa 2005, p. 131-133.

145 Alpa 2005, p. 134.

146 Alpa 2005, p. 135.

147 This might especially be true in the field of fundamental rights and contract law, in which most civil law
countries have seen developments in case law rather than in legislation. English law, on the other hand,
encompasses a vast number of statutes in many fields of contract law. In the end, therefore, the differences in the
approach to specific issues of contract law may be less relevant than the different legal cultures would suggest.
Specific examples will follow in Part II, chapter 3.2.

148 Prentice 2004, nos. 16-001 to 16-157.

149 Treitel 2003, p. 430-480.

150 McKendrick 2003, p. 805-811.

38



Overall, the concept of ‘public policy’ may be qualified as a form of ‘public order’, although
its scope is much wider than the Dutch notion expressed in Article 3:40 BW. Van den Brink

observes that the English conception comes closer to the French term ‘ordre public 15!

b) Good faith

Good faith, like good morals and public policy, may set limits to (negative) freedom of contract.
On the basis of this general clause, judges in Germany, the Netherlands and Italy have the
possibility to interpret, supplement and correct contracts!52 and, thus, to keep an eye on the way in

which parties make use of their autonomy.

Germany: “Tren und Glanben’
§ 242 BGB expresses the notion of ‘good faith’ for the German law of obligations:

‘[Performance according to good faith] The debtor is bound to effect performance according to the

requirements of good faith, giving consideration to common usage.’'>?

Although a grammatical interpretation of the text would imply that the provision merely regulates
the way in which performance should take place, it has since long been acknowledged that its
scope is much wider.’>* In case law and literature, a general principle of law has been derived from
this provision, holding that everyone should act in accordance with good faith when effectuating
his or her rights and fulfilling his or her obligations.!5

In general, several functions or modes of application (Funktionskreise) of § 242 are
distinguished. These encompass:!>® a) a concretisation function (Konkretisierungsfunktion), which
concerns the manner of performance; b) a supplementary function (Erganzungsfunktion), as a basis
for certain secondary obligations (Nebenpflichten); c) a limitation function (Schrankenfunktion), in
setting immanent limits to all rights; d) a corrective function (Korrekturfunktion), that allows for
adaptations to a contract in cases of changed circumstances; and e) the provision can sometimes
constitute a basis for a claim for compensation,'>” whereas the secondary obligations based on §
242 may also underlie a claim. Within these functions, a number of Fallgruppen have been
developed, in which the relevant cases have further been arranged.!>

The effects of fundamental rights can, in principle, take place in each of the Fallgruppen,

since these rights can be an inspiration for the interpretation of the general clause in all of them.

151 Van den Brink 2002, p. 140.

152 Tgnoring the subtleties, this trichtonomy could thus be seen as the European common core; Hesselink 2004c,
p. 477.

153 Goren 1994, p. 41. In German: ‘[Leistung nach Treu und Glauben] Der Schuldner ist verpflichtet, die
Leistung so zu bewirken, wie Treu und Glauben mit Riicksicht auf die Verkehrssitte es erfordern.’

154 Palandt/Heinrichs 2007, § 242, no. 1.

155 MiinchKomm/Roth 2007, § 242, no. 17-19, 29; Palandt/Heinrichs 2007, § 242, no. 1; Hk-BGB/Schulze
2001, § 242, no. 1. Reference is made to BGHZ 85, 48.

156 Staudinget/Schmidt 2005, § 242, no. 113 ff.; MunchKomm/Roth 2007, § 242, no. 61 ff.; Palandt/Heinrichs
2007, § 242, no. 13. Compare Hesselink 1999, p. 47 ff. on the functions of reasonableness and fairness in vatious
European legal systems. See on Dutch law also my comments on Atrticle 1:201 PECL, in Hondius, Schelhaas et
al. 2002, p. 48-50.

157 Although it constitutes no ground for a claim (Anspruchsgrundlage) in its own right; Palandt/Heinrichs 2007, §
242 no. 14.

158 Palandt/Heinrichs 2007, § 242, no. 42 ff.
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Fundamental rights thus run through the entire concept of ‘good faith’. This is in accordance with
the idea of fundamental rights underpinning the law of obligations in its entirety, as a system of
values.

Good faith can, furthermore, be found outside § 242. Special provisions that refer to good
faith are, for example, § 307 BGB (unfair terms),!> § 315 BGB (unilateral determination of a
contractual obligation) and § 75(1) of the Betriebsverfassungsgesetz (Betrl”’G; protection of

employees) 160,

The Netherlands: ‘goede tromw’/ ‘redelijkheid en billijkheid’
The obligation of parties to act in compliance with ‘reasonableness and fairness’ (redelijkheid en
billikheid) has been laid down in Article 6:2 BV (general law of obligations) and Article 6:248 BIV/

(contract law):

Article 6:2:

‘(1) A creditor and debtor must, as between themselves, act in accordance with the requirements of
reasonableness and fairness.

(2) A rule binding upon them by virtue of law, usage or a juridical act does not apply to the extent that, in

the given circumstances, this would be unacceptable according to criteria of reasonableness and fairness.”

Article 6:248:

‘(1) A contract has not only the juridical effects agreed to by the patties, but also those which, according
to the nature of the contract, result from the law, usage or the requirements of reasonableness and
fairness.

(2) A rule binding upon the parties as a result of the contract does not apply to the extent that, in the

given circumstances, this would be unacceptable according to criteria of reasonableness and fairness.’

Since the coming into force of the parts on patrimonial law in the new Busgerlijk Wethoek in 1992,
the term ‘reasonableness and fairness’ (redelijkheid en billijkheid) is used instead of ‘good faith’ (goede
trouw) in order to avoid confusion with the notion of good faith in the subjective sense. The latter
refers to good faith as a requirement for the acquisition of property where the transferor is not the
owner of the good (Article 3:11 BIV, Articles 3:86 and 3:88 BIV).161

Much has been written on the content and the methods of applying the general clause.'%2 In
general, Dutch writers distinguish three functions of good faith: a) interpretation, i.e. all contracts
must be interpreted according to the principle of reasonableness and fairness; b) supplementation,

i.e. identification of supplementary rights and duties that parties have not expressly agreed upon in

159 The former § 9 of the Gesetz zur Regelung des Rechts der Allgemeinen Geschiftsbedingungen (AGBG), Gesetz zur
Regelung des Rechts der Allgemeinen Geschiftsbedingungen, 9 December 1976, BGB/ I 3317. Incorporated in
the BGB as of 1 January 2002.

160 Betriebsverfassungsgesetz, 23 December 1988, BGB/ 89, 1. § 75(1) Betrl’G stipulates that the employer should
guarantee that all employees will be treated according to the requirements of law and equity (Rechs und Billigkeis).
This includes, in particular, the prevention of discrimination on the basis of descendance, religion, nationality,
origin, political or labour union activities, sex, sexual identity, and age. § 75(2) Bezrl”’G adds that the employer
should also protect the possibilities for employees to freely develop their personalities and to develop personal
initiatives.

161 See Mak 2002b, also for a comparison with the Principles of European Contract Law on the concept of ‘good
faith’.
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their contract; and c) limitation or derogation, i.e. a rule which is binding upon the parties as a
result of the contract does not apply to the extent that, given the circumstances, this would be
unacceptable according to the criteria of reasonableness and fairness.!®3 Like in German law, the
general clause is usually further concretised by distinguishing a number of Fallgruppen within these
functions, thereby developing an ‘inner system’ of good faith.164

Fundamental rights may, as said eatrlier, also be taken into account when filling in the open
norm of good faith. Article 3:12 BIV supports this idea, since it provides that, ‘in determining what
reasonableness and fairness require, reference must be made to generally accepted principles of
law, to current juridical views in the Netherlands, and to the particular societal and private
interests involved.”19 These generally accepted principles of law and juridical views can be

considered to include fundamental rights.16¢

Italy: “buona fede’
A duty to act in good faith has been codified in several provisions of the Italian civil code. Article

1175 ¢.c. provides:

‘[Fair behaviour] The debtor and the creditor shall behave according to rules of fairness.”!¢
While Article 1366 c.c., with respect to the interpretation of contracts, reads:

‘[Interpretation according to good faith| The contract shall be interpreted according to good faith.”168
And Article 1375 c.c., for the performance of the contract, stipulates:

‘[Performance according to good faith] The contract shall be performed according to good faith.”1¢?
Although the terminology in these provisions varies, it has been established in case law and legal
literature that the norm set by Articles 1375 and 13066 c.c. (buona fede) is equal to the one given by

Article 1175 c.c. (correttezza).)70 Good faith, in an objective sense, is understood as prescribing the

way in which the debtor should act in performing his obligations. It is a general clause that is to be

162 For instance: Abas 1972; Valk 1993; Hesselink 1999. See also Asser/Hartkamp 2005 (4-1I), nos. 300-3414;
T&C BW 2005 (Valk), Articles 6:2 and 6:248.

163 Asset/Hartkamp 2005 (4-1I), nos. 307 and 312; Hartkamp & Tillema 1995, no. 32; Hesselink 1999, p. 51-52.
164 Hesselink 1999, p. 61-64; T&C BW 2005 (Valk), Article 6:2, note 3 ff. and Article 6:248, notes 3d, 4b and c, 5.
165 Haanappel & Mackaay 1990, p. 6. In Dutch: ‘Bij de vaststelling van wat redelijkheid en billijkheid eisen, moet
rekening worden gehouden met algemeen erkende rechtsbeginselen, met de in Nederland levende
rechtsovertuigingen en met de maatschappelijke en persoonlijke belangen, die bij het gegeven geval zijn
betrokken.”

166 Hartkamp 2000, p. 118.

167 Beltramo 2006. Article 1175 c.c.: ‘{Comportamento secondo correttezza] (1) 11 debitore e il creditore devono
comportarsi secondo le regole della correttezza.’

168 Beltramo 2006. Article 1366 c.c.: ‘[Interpretazione di buona fede] Il contratto deve essete interpretato secondo
buona fede.”

169 Beltramo 2006. Article 1375 c.c.: ‘[Esecuzione di buona fede] 11 contratto deve essere eseguito secondo buona
fede.’

170 Correttezza corresponds to objective good faith; Mengoni 1997, p. 8-9; Alpa 2005, p. 136. See also Hesselink
1999, p. 28-29.
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filled in by the principles that are fundamental to society and that, accordingly, are bound to
change with the ideology, mentality and social consciousness in which society has its basis.!"!

In contract law, a principle that has had a significant impact on the interpretation and
application of good faith is Article 2 of the Costituzione. This provision is interpreted as imposing a
duty of solidarity on the parties, requiring them to safeguard each other’s interests as long as this
does not imply a considerable sacrifice of their own interests.!’? In light of fundamental rights, the
principle of good faith has thus been read as allowing for a judicial review of the contents of the

contract.

England: good faith?
English law does not recognise a general doctrine of good faith. Although it requires good faith in
particular situations and in particular types of relationships,'’® a general, comprehensive duty to act
in accordance with this norm has not been recognised.!’ By more specific rules, nevertheless,
English law often reaches results similar to those that are achieved on the basis of open norms in
German, Dutch and Italian law.175

Recently, the Unfair Terms in Consumer Contracts Regulations 1999 have introduced a
requirement of good faith in English law, implementing Council Directive 93/13/EEC dealing
with this subject. As a consequence, the question has arisen whether good faith will also extend to
contracts that are beyond the scope of these Regulations. Writers on this subject are mostly
inclined to answer in the negative. As McKendrick points out, the leading case of Walford v. Miles
stands in the way of recognising a general doctrine of good faith, since the House of Lords in this
case held that an obligation to negotiate in good faith was not enforceable.17¢

Teubner, furthermore, has argued that English law considers good faith a ‘legal irritant’.177
In his opinion, the reconstruction of the term in English law will inevitably lead to
transformations of its meaning. The intention to converge national contract laws through

Directives could then backfire, as it would lead to new divergences on the domestic level.!8

¢) Tort
The law on tortious liability affects contractual relationships insofar as it defines the norms of
social conduct that parties should adhere to. In certain cases, consequently, it is possible to base a
claim on tort law as well as on contract law.!7

Another reason for including the rules on tortious liability in this overview, however, is that
some examples of the application of fundamental rights in private law that will be described in the
subsequent Chapters deal with tort claims rather than contract claims. They serve to explain the

bigger picture concerning the impact that fundamental rights have had in the case law of the

171 Alpa 2005, p. 135-136.

172 Cass. civ. 20 April 1994, n. 3775, Giust. civ. 1994, p. 2159-2173. See also section 2.4.2 below.
173 Goode 1992, p. 4-5; Whittaker 2004, nos. 1-024 to 1-028.

7% Walford v. Miles [1992] 2 AC 128,

175 Goode 1992, p. 7. Compare Lando & Beale 2000, p. 117.

176 McKendrick 2003, p. 535-543, commenting on Walford v. Miles [1992] 2 AC 128.

177 Teubner 1998, p. 11.

178 Teubner 1998, p. 13, p. 23-24.

179 Compare section 2.3.2 below on the Dutch dentist case of 2003.
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various legal systems.!80 In order to better understand these examples, the relevant provisions on

tortious liability will be briefly highlighted in this section.

Germany: ‘unerlanbre Handlung’
A specific application of ‘guten Sitten’ can be found in § 826 BGB, which provides for damages

when someone deliberately causes damage to another in a way that infringes good morals:

‘[Wilful damage contrary to good morals] A person who wilfully causes damage to another in a manner

contrary to good morals is bound to compensate the other for the damage.”'8!

The provision has been incorporated in the civil code as an addition to § 823 BGB, which governs
tortious liability. German law does not recognise a broad, general concept of tort. Instead, several
specific grounds for liability have been laid down in § 823,182 viz. an infringement of the life, body,
health, freedom, property or other right of another person (first clause), or an infringement of the
protection offered to a person by law (second clause). Although these cover a large part of the
cases that would also be solved on the basis of a general tort, they nevertheless do not cover all of
these. Even the concept of ‘other right’ (sonstiges Rechi), which is considered a ‘minor general
clause’ (‘kleine’ Generalklanse))183 has its limits.

In addition to this provision, § 826 BGB includes another minor general clause. The
importance of the Article lies in the fact that it provides for compensation in cases of intentionally
inflicted damage in which none of the specific interests or rights named in § 823 have been
injured. It has a supplementary function (Erganzungsfunktion).®* The open concept of ‘good
morals’ included in § 826 BGB, moreover, allows for a dynamic development of the law of torts,
since it opens the door to taking changing values in society (Entwicklungsfunktion) into account.!s>
Through this door, as well as through § 823 BGB,!8¢ fundamental rights may enter into German

tort law. This resembles their effect through the more general provisions on good morals laid

down in § 138 BGB.

180 See also section A of the Epilogue to Part I of this book.

181 Adaptation of the translation by Goren 1994, p. 153. In German: ‘[Sittenwidrige vorsitzliche Schidigung] Wer
in einer gegen die guten Sitten verstoBenden Weise einem anderen vorsitzlich Schaden zuftigt, ist dem anderen
zum Ersatze des Schadens verpflichtet.”

182 § 823 BGB: ‘[Duty to compensate for damage] (1) A person who, wilfully or negligently, unlawfully injures the
life, body, health, freedom, property or other right of another is bound to compensate him for any damage
arising therefrom. (2) The same obligation is placed upon a person who infringes a statute intended for the
protection of others. If, according to the provisions of the statute, an infringement of this is possible even
without fault, the duty to make compensation arises only in the event of fault’; Goren 1994, p. 153. In German:
‘[Schadensersatzpflicht] (1) Wer vorsitzlich oder fahrlissig das Leben, den Kérper, die Gesundheit, die Freiheit,
das Eigentum oder ein sonstiges Recht eines anderen widerrechtlich verletzt, ist dem anderen zum Ersatze des
daraus entstehenden Schadens verpflichtet. (2) Die gleiche Verpflichtung trifft denjenigen, welcher gegen ein den
Schutz eines anderen bezweckendes Gesetz verst6Bt. Ist nach dem Inhalte des Gesetzes ein Versto3 gegen dieses
auch ohne Verschulden méglich, so tritt die Ersatzpflicht nur im Falle des Verschuldens ein.”

183 Medicus 2000, no. 744.

184 Staudinger/Oechsler 2003, § 826, no. 1; Palandt/Sprau 2007, § 826, no. 1; Hk-BGB/Staudinger 2001, § 826,
no. 1.

185> Hk-BGB/Staudinger 2001, § 826, no. 1.

186 § 823 BGB has been of great importance for the construction of the general personality rights; see BGH 25
May 1954, BGHZ 24, 12 (S¢hachl) and BGH 14 February 1958, BGHZ 26, 349 (Herrenreiter).
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The Netherlands: ‘onrechtmatige daad’
In Dutch law the concept of ‘tort’ (onrechtmatige daad) has been broadly defined. Insofar as it refers
to ‘unwritten rules pertaining to proper social conduct’ it may be said to include an ‘open norm’.

Article 6:162 BIV provides the following rules on tortious liability:

‘(1) A person who commits an unlawful act toward another which can be imputed to him, must repair the
damage which the other person suffers as a consequence thereof.

(2) Except where there is a ground of justification, the following acts are deemed to be unlawful: the
violation of a right, an act or omission violating a statutory duty or a rule of unwritten law pertaining to
proper social conduct.

(3) An unlawful act can be imputed to its author if it results from his fault or from a cause for which he is

answerable according to law or common opinion.’!8”

Three acts may thus constitute a tort: 1) a violation of a right; 2) an act or omission violating a
statutory duty; and 3) an act or omission violating a rule of unwritten law pertaining to proper
social conduct.!88 If there is a ground for justifying an act falling within the scope of the provision,
however, then this act is no longer unlawful. In relation to the possible effects of fundamental
rights, the first and third category of acts governed by Article 6:162 BIW are of most relevance.

The first category of unlawful acts concerns the infringement of subjective rights, which
rights are mostly understood to comprise patrimonial rights (vermogensrechten) and personality rights
(persoontijkheidsrechten).' Patrimonial rights include absolute rights, such as the right to property,
pawn and mortgage, and they encompass the rights of tenants and leaseholders. Personality rights
concern ‘the various aspects of the essence of the human personality’ and ‘seek to safeguard the
dignity of the human being as a person, including his integrity, identity and independence’.!%0
Examples of personality rights are the right to physical integrity, to freedom, to honour and
reputation, to protection of the private sphere and possibly to a healthy environment.!”! The link
to the fundamental rights laid down in the Dutch Constitution is obvious, seeing that personality
rights are often deemed to be private law equivalents of these rights.192

The third category of unlawful acts, consisting of acts and omissions violating a rule of
unwritten law pertaining to proper social conduct, appeals to what is thought to be proper
behaviour in relations between people. A person has to strike a balance between his interests and

the interests of another person, taking into account these norms of social conduct. If he does not

187 Haanappel & Mackaay 1990, p. 298. In Dutch, Article 6:162 BIV reads: ‘(1) Hij die jegens een ander ecen
onrechtmatige daad pleegt, welke hem kan worden toegerekend, is verplicht de schade die de ander
dientengevolge lijdt, te vergoeden. (2) Als onrechtmatige daad worden aangemerkt een inbreuk op een recht en
een doen of nalaten in strijd met ecen wettelijke plicht of met hetgeen volgens ongeschreven recht in het
maatschappelijk verkeer betaamt, een en ander behoudens de aanwezigheid van een rechtvaardigingsgrond. (3)
Een onrechtmatige daad kan aan de dader worden toegerekend, indien zij te wijten is aan zijn schuld of aan een
oorzaak welke krachtens de wet of de in het verkeer geldende opvattingen voor zijn rekening komt.’

188 This is a codification of the case law that was developed under the old Article 1401 BIV; Asser/Hartkamp
2006 (4-111), no. 29.

189 Asset/Hartkamp 2006 (4-111), no. 35; T&C BW 2005 (Lindenbergh), Article 6:162, note 2b.

190 Lindenbergh 1999, p. 1705 (summary). See also Onrechimatige daad (Jansen), note 33 ff.

191 Asser/Hartkamp 2006 (4-11I), no. 35.

192 Lindenbergh 1999, p. 1674-1675; Asser/Hartkamp 2006 (4-11I), no. 35. See also Nehmelman 2002, p. 99-100;
Verheij 2002, p. 38-39.
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act with sufficient care, his conduct will be unlawful.!3 Norms of proper social conduct comprise:
a) traffic and safety norms (verkeers- en veiligheidsnormen); b) norms protecting against pure economic
loss; and c) norms protecting against immaterial loss.'* As will become clear in the following
chapters, fundamental rights may not only play a part in the process of defining these norms, but
fundamental rights may also be limited themselves on the basis of norms of proper social

conduct.195

Italy: fatto illecito’
Article 2043 of the Italian Codice Civile provides that:

‘(Compensation for unlawful acts] Any fraudulent, malicious, or negligent act that causes an unjustified

injury to another obliges the person who has committed the act to pay damages.”'%

In order for a person to be liable in tort for the unjust damage caused to another, his conduct has
to be negligent (co/pa) or intentionally fraudulent or malicious (do/).17 Article 2044 c.c. adds that a
person is not liable if he acted in defence of himself or others, while Article 2045 c.c. stipulates that
the amount of damages to be paid may be mitigated by the judge if the tortfeasor acted as he did
because of an emergency. Moreover, a person who had no legal capacity at the moment he

committed a tortious act, will not be held liable (Article 2046 c.c.).

England: torts

English law does not have a general rule on tortious liability like Article 6:162 BW. Instead, it
distinguishes many different types of torts, each having their own requirements.!® The main tort is
the one of negligence. Although its scope is wider than the scope of other torts, it is limited by the
notion of ‘duty of care’ liability in negligence requires that the plaintiff shows that the defendant
owed a duty of care to him.! Since courts link the duty of care to the kind of prejudice suffered
by the plaintiff, a certain ‘hierarchisation’ of protected interests can be found in English common
law, which may be compared to the enumeration of interests in the German § 823 BGB.2% The
enactment of the Human Rights Act 1998 raised the expectation that fundamental rights will

affect the further evolution of tort law.201

1.2.3  Freedom of contract and fundamental rights
In the context of the theme of ‘fundamental rights and contract law’ an interesting question is

whether freedom of contract could be deemed to be a fundamental right.202 Although it has not

193 Asser/Hartkamp 2006 (4-11I), no. 36.

194 Asser/Hartkamp 2006 (4-111), nos. 45-51/

195 Compare HR 12 December 2003, NJ 2004, 117 (hiv-test II; dentisi).

19 Beltramo 2006. Article 2043 c.c.: ‘Risarcimento per fatto illecito. Qualunque fatto doloso o colposo, che
cagiona ad altri un danno ingiusto, obbliga colui che ha commesso il fatto a risarcire il danno.”

197 Tannarelli 2001, p. 593.

198 Markesinis & Deakin 2003, p. 19-21.

199 Van Gerven 2000, p. 2.

200 Van Gerven 2000, p. 2.

201 Markesinis & Deakin 2003, p. 68-69. For an overview of the effects the Act has had until now, see section 2.5
below.

202 See also Asser/Hartkamp 2005 (4-11), no. 45a.
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been codified in any of the Constitutions of the selected countries, freedom of contract has been
said to find protection as an unwritten fundamental right.203 The answer to the question, however,
appears to be of lesser importance if it is accepted that in contract law cases the judges weigh
interests rather than rghts29* Freedom of contract, as a recognised principle of contract law, in this
view already has intrinsic weight that apparently does not need formal acknowledgement as

‘fundamental’.205

Freedom of contract has been recognised as a principle of contract law in Germany, the
Netherlands, Italy and England. In all four countries it has moreover been recognised that this
principle is limited. However, the extent to which and the method in which freedom of contract
may be limited is not the same in each legal system.

In Dutch and German law, general clauses have for a long time provided the possibility to
set limits on the parties’ freedom of contract, requiring compliance with certain standards of
morality or fairness in contract relations. This is also the case in Italian law. Since general clauses
have to be filled in on the basis of the values and principles shared in society, they seem to offer
an ‘inroad for fundamental rights into contract law’.200

In English law, on the other hand, the framework for the entrance of fundamental rights
into contract law differs on at least two important points. First, the concept of freedom of
contract and the binding force of the contract still appear to have a somewhat stronger position
than in Dutch, Italian or German law. Freedom of contract is considered a background norm of
contract law and the courts stick to the formal doctrines that have been developed in the
nineteenth century.?)” Second, and related to this first point, the English common law system
seems considerably adverse to the use of general clauses. This has for instance come to the fore in
the problems that have arisen as a consequence of the implementation of the European Directive
on unfair terms in consumer contracts.?’8 Nevertheless, it is regularly pointed out that the more
specific solutions that in English law have been developed for particular situations often lead to
results which are very similar to those achieved in other legal systems on the basis of general
clauses. Although the courts may not openly admit to changes in formal contract doctrine, the
solutions reached seem to bear witness to a recognition of such duties as that of good faith.20? In
the end, therefore, there could be inroads of fundamental rights in English contract law as well as
in German, Dutch and Italian law, even though the form of such effects of fundamental rights
might be different.

In this context, it should be observed that even a system of contract law that would seem to

prohibit an appeal to fundamental rights in civil cases in another sense may always be considered

203 Maris 1969, p. 12 ff. Consider also the protection granted to freedom of contract in Germany on the basis of
Article 2 GG and in Italy on the basis of Article 41 Cost. See, respectively, Stern 1992, p. 98 and
Palandt/Heinrichs 2007, § 145, no. 7 on German law; and Trabucchi 2005, p. 166-167 on Italian law.

204 See section 3.2.3.a below.

205 For further comments and references on the possible fundamental rights status of freedom of contract see
Alkema 1999; Asser/Hartkamp 2005 (4-II), nos. 454-455; and, on German law, Kirchhof 2003, p. 1227 ff. On the
inclusion of freedom of contract in Article 2 of the German Grundgesetz, see Nannen 2000, p. 58, with references
to the case law of the Bundesverfassungsgericht, Hofling 1991, p. 6-8; Zollner 1988, p. 330, footnote 5.

206 B erfG 15 January 1958, BV erfGE 7, 198 (Liith), p. 206.

207 McKendrick 2003, p. 6-7.

208 See, for instance, McKendrick 2003, p. 494 ff.

209 McKendrick 2003, p. 6-7.
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an expression of these rights. Depending on the extent to which the /egislator is bound by
fundamental rights, it will already have taken into account these rights when drafting new
provisions of private law.210 Think, for instance, of the regulation of non-competition clauses,
which involves a balance of the employee’s freedom of profession against the employer’s interests
in having his ‘company’s debit’?!! protected. Or take the example of surrogacy contracts, the
legislative prohibition of which could be interpreted in the light of the fundamental rights of the
child.?2 If such regulations offer relatively few possibilities for a judicial review or consideration of

fundamental rights, this thus does not mean that these rights do not play any role in private law.

1.3 Conclusion

In this Chapter, the place of freedom of contract, general clauses and the relevant fundamental
rights documents have been briefly described. The scope of this description was merely to give an
indication of the positions in order to clarify the framework of the interaction between private law
concepts, in particular freedom of contract and general clauses, and fundamental rights. Although
a conclusion can therefore be no more than general,?!3 it appears that in each of the selected legal
systems freedom of contract, to a greater or lesser extent, is considered as a leading principle of
contract law. Furthermore, German, Dutch, Italian and English law have all set limits to this
freedom and have developed general clauses as well as more specific rules for doing so. As will be
shown in the following chapter, the fundamental rights that have been recognised in the various
legal systems increasingly often affect this limitation of private parties’ (negative) freedom of

contract.

210 On the question to what extent the legislator is bound by fundamental rights and principles, see further
section 2.1 on direct and indirect effect. See also Canaris 1999, p. 11-23.

211 Grapperhaus 1995, p. 105 defines a ‘company’s debit’ as ‘a company’s sales opportunities on the basis of
goodwill, special knowledge and insights and investments made’.

212 See section 6.2.5 below.

213 For an in-depth analysis and comparisons of the concepts and conceptions of freedom of contract, general
clauses and fundamental rights in the various legal systems, the literature mentioned in the footnotes provides
further references.
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2 Interaction between fundamental rights and contract law

This Chapter will provide an overview of the application of fundamental rights in private law cases
and in particular those concerning contractual relationships. The tension between constitutional
law and private law in contract cases seems to shine through most clearly in the restrictions which
parties may experience concerning their rights: on the one hand, the possibility of fundamental
rights being limited by contractual provisions; on the other hand, the limits that may be set on
freedom of contract on the basis of fundamental rights. It is this interaction or Wechselwirkung
between fundamental rights and contractual principles, such as the general clauses mentioned in
the previous chapter, that will form the core of the argument presented here.

In this Chapter, after a brief introduction to the various theories on the question whether
fundamental rights apply directly or indirectly in private law (section 2.1), the relevant case law on
this topic will be described. Since German law has the longest history in this field, its theory of
‘Wechselwirkung will be the starting point (section 2.2). Subsequently, a comparison with Dutch law
(section 2.3) will be drawn, in order to see how the relation of fundamental rights and contract law
has developed there and what the differences and similarities with Germany are. Furthermore,
some comparative notes will be made with an eye on Italian and English law, placing the theory of
interaction or Wechselwirkung in a broader, comparative framework (sections 2.4 and 2.5). Finally, a
brief conclusion will be drawn, consisting of a summary of this chapter and a look ahead at the
issues that will be further explored in the subsequent chapter (section 2.6).

Two preliminary remarks should be made here. The first is that the emphasis in the
overview will lie on the ‘leading cases’ concerning the effects of fundamental rights in the law of
obligations, since these provide the most elaborate insights in the courts’ reasoning. Additional
case law will, where appropriate, be referred to in the footnotes; other solutions (e.g. in legislation)
to certain ‘typical cases’” will be further analysed in Part II. The second remark is that, in order to
obtain a complete view of the question dealt with, the scope of the research will in this chapter be
wider than contract law alone. Several cases based on tortious liability will be included to provide a
broader view of the way fundamental rights have affected relations between private parties. These
cases also serve to explain the starting points for these developments, since the pioneer cases on
‘horizontal effect’” mostly emerged in tort law. Nevertheless, as far as possible examples will be

chosen that at least have some relevance for contract law as well.

2.1 ‘Theories of direct and indirect effect

One of the most discussed aspects of the possible impact of fundamental rights on contract law is
undoubtedly the question whether these rights should be given direct effect in this area.! Giving
direct effect in principle implies that fundamental rights are used in contract law in the same way
as in the State-citizen relationship, meaning that they are applied in contractual relations in the

form in which they have been recognised on a constitutional level. An alternative, apart from

! For an overview of the discussion in various European countries see, for instance: Canaris 1999, p. 16-18, p. 34-
36; Smits 2003, p. 15-29, p. 49-64; Barak 2001; Motelli 1996 and Motelli 1999; Asser/Hartkamp 2005 (4-1I), nos.
454-45b; each with further references.
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rejecting any effect of fundamental rights in relations between private parties,? is an indirect
application of fundamental rights, using them as a source of inspiration for interpreting and
applying norms of contract law.?

This section will provide a short overview of the different theories developed around the
distinction between direct and indirect effect. It serves as an introduction to the following
sections, in which a description will be given of the main developments regarding the application
of fundamental rights in the case law of the various countries included in the research. In these
sections, further references will be made to the evolution of the discussion on the national level.
Subsequently, in Chapter 3, the general argument will be taken up again, in which the distinction
between direct and indirect effect will be reconsidered in the light of the results of the comparative

case law analysis.

2.1.1 Direct effect

The theory of direct effect was introduced in German law by Hans Nipperdey, who in the 1950s
and early 1960s was the first President of the Bundesarbeitsgericht (Federal Labour Court).* In 1950,
he expressed his views on the subject of fundamental rights and private law in an article on equal
pay for men and women.> Nipperdey rejected the interpretation of Article 1(3) of the Grundgeserz°
in the sense that it would imply that private parties were not bound by basic rights, in this case
Article 3 GG (equality). He felt that this interpretation failed to appreciate the meaning and aim of
modern democratic Constitutions. He predicted that basic rights would develop into directly
binding provisions instead of mere goals or guidelines” and argued that these ‘Norwen hichsten
Grades’ could only be fully guaranteed when not only the legislator, the executive powers and the
judges were bound by them, but also the citizens. Under Nipperdey’s lead, the Bundesarbeitsgericht
adopted an approach of direct effect.

This theory of direct effect (unmittelbare Drittwirkung) in Germany has found support from,
among others, Leisner, Ramm,? Bleckmann!® and Hager!!. Their arguments build on the idea that
all fields of law are in the end based on constitutional values, values which should therefore
generally be applied and given effect.!> Hence, private actors are also bound by fundamental

rights.13

2 Barak 2001, p. 18-21. I will not discuss this model here, since it has virtually been of no importance for the
discussion in any of the legal systems analysed here. Compare also Barak 2001, p. 28-29, who negates the non-
application model because ‘it draws too sharp a line between public and private law’.

3 Variations of these theoties have also be defended. See, for instance, Schwabe 1977, who emphasises the role of
the State. For relativising remarks, see also sections 2.1.3 and 2.1.4 below.

4 Compare Starck 2001, p. 98-99; Vogenauer 2006, p. 637-638 and p. 642-643.

5> Nipperdey 1950.

6 Art. 13) GG: Die nachfolgenden Grundrechte binden Gesetzgebung, vollzichende Gewalt und
Rechtsprechung als unmittelbar geltendes Recht.” Tranlated by T'schentscher 2003 as: “The following basic rights
are binding on legislature, executive, and judiciary as directly valid law.’

7 Nipperdey 1950, p. 124. Compare the status of fundamental rights in the Weimar Republic.

8 Leisner 1960, p. 332.

? Ramm 1960, p. 38 ff. and 1991, p. 6-7.

10 Bleckmann 1988, p. 942.

11 Hager 1994, p. 383.

12 Nipperdey 1950, p. 124 and 1961, p. 12 ff,, p. 14-15.

13 See also Hesselink 2002a, p. 189.
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From a more pragmatic point of view, the same conclusion results from the examples in
which private parties pose threats to other private parties’ rights in the same way as the State.!
Private individuals or enterprises have even been said to infringe fundamental rights more often
and to a greater extent than public authorities.!> In particular one could think of (multinational)
private corporations, which might abuse their power in respect of individual employees or
consumers.16

Another argument for direct application, which recalls the traditional common law view of
human rights, derives from the idea that fundamental rights in essence are ‘liberties’ that have their
basis in private autonomy.!” In this view, fundamental rights safeguard the individual’s freedom
and autonomy not only in relation to the State but also in relation to other individuals, who are as
likely to infringe these liberties as are public authorities. The weak point of this argument,
however, is that both individuals involved in a legal dispute can usually invoke their rights —
fundamental rights as well as other rights — in an equal manner. A fully direct application of
fundamental rights, similar to the application in State-citizen relations, is therefore not possible.
Direct application in its strongest form would entail an immediate liability of an individual for the
infringement of the fundamental right of another, without taking into consideration the rights of
the former with respect to the latter. It could thus, paradoxically, harm the freedom and autonomy
of the infringing party while aspiring to safeguard the other party’s liberties.!s

In general, moreover, the problematic side of the direct effect theory seems to be its
practical application. Even if it is accepted that private parties in principle are bound by
fundamental rights in the same measure as state authorities,!” the differences between private and
public actors require adaptations to fit in the fundamental rights argument in judicial reasoning in
contract law cases. In particular the application of ‘limitation clauses’, which constitutionally
regulate the manner and situations in which certain fundamental rights may be restricted,?’ seem
difficult to transplant as such from the constitutional level to contract law disputes.?! These
clauses have been written with an eye on the relation between the State and its citizens and it may
not therefore be possible to apply them as such to private-party relationships. Since certain
limitations of (fundamental) rights are nevertheless inherent to the nature of contractual
relationships, considering that the autonomy of one party ends where it harms the other, a direct

effect in the strictest sense of the term seems to be excluded beforehand.

14 Nipperdey 1960, p. 13-14, speaking about constitutional rights that safeguard certain legal institutions, such as
marriage and the family, property and succession. Compatre Hesselink 2002a, p. 180; Barak 2001, p. 15; and Smits
2003, p. 6.

15 Barak 2001, p. 15.

16 Compare Van Bijsterveld 2002; Smits 2003, p. 16; Hesselink 2002a, p. 179-180.

17 Barak 2001, p. 15. See section 1.1.5 above for further references on English law. See also De Hert & Gutwirth
2000, who advocate a renewed freedom-based approach to substitute the current rights-based tradition.

18 Compare Kortmann 1996, who also for this reason argues against the consideration of fundamental rights as
‘subjective rights’; p. 153.

19T will not elaborate on this question here. For an analysis of the German law on this point, see Canaris 1999, p.
34-36. For Dutch law, see Kortmann 1996. Both argue that private parties should not be seen as addressees of
fundamental constitutional rights.

20 To give an example, freedom of expression according to the German Grundgesetz is ‘subject to limitations in the
provisions of general statutes, in statutory provisions for the protection of the young, and in the right to personal
honour’ (Article 5(2) GG). The Dutch Grondwet stipulates that freedom of expression finds its limits in ‘the
responsibility of every person according to the law’ (Article 7(1) and (3) Gw). Cases in which the application of
these ‘limitation clauses’ in private-party relations has arisen will be discussed in the subsequent sections.
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2.1.2 Indirect effect

An alternative to direct effect is a theory that in principle limits the role of fundamental rights in
contract law to a source of inspiration for the application of provisions of law.?? According to
advocates of this doctrine of indirect effect (wittelbare Drittwirkung),2? citizens are not addressees of
fundamental rights and are therefore not directly bound by these rights. Authors supporting this
view emphasise that a distinction should be made between the public and the private sphere:
fundamental rights have been developed for the former context, that is to protect citizens against
the State, and can therefore not directly be applied in the latter sphere.

Ddarig, for instance, states that the fact that courts in civil cases, as organs of the State, are
bound by the rights laid down in the Grundgesetz does not imply that these rights also directly affect
substantive private law.?* Since relations between citizens are essentially different from those
between the citizens and the State, fundamental rights that have been designed to serve public
interests cannot be equally applied in contract law. They should be taken into account indirectly, in
particular as sources for filling in the open-textured norms of private law.

This view does justice to the idea that private law in itself already forms the expression of an
underlying system of fundamental values. As Barak observes, indirect application is based on the
assumption that specific private law rules and doctrines ‘reflect the rights of the private individual
(as against the State and other private parties). At the same time, “value” concepts such as “good
faith”, “reasonableness” and “negligence” reflect, znter alia, an appropriate balance of opposing
human rights.”> Fundamental rights thus permeate private law by means of existing or new private
law doctrines.2

In a very strict reading of this indirect effect theory, fundamental rights would only have a
role in contract law in so far as they import new values that were not previously recognised in the
private sphere.?’ They serve as a ‘safety net’, filling in the gaps that there might be in the system of
private law rules so as to make it comply with ideals such as self-determination and dignity.

While an obvious advantage of this technique of giving effect to fundamental values is that
it does not pose the difficult question of how to integrate constitutional rights in their ‘crude’ form
into contract law reasoning, it bears a certain danger of diluting the protection given to the
fundamental rights of contract parties. Indeed, considering fundamental values merely as an
‘inspiration’ for the interpretation of private law rules does not appear to give them any special
weight. They might be placed on the same level as ordinary private law interests and, thus, be
outweighed by these without any special regard for the recognition they have received on the
constitutional level. In the most restricted form of indirect application, even the mere fact that the

legislator has contemplated fundamental rights while drafting private law rules would qualify as

21 Smits 2003, p. 17; Barak 2001, p. 17.

22 Compate De Graaf & De Haas 1984, p. 1354. They do not make a distinction between the direct and indirect
effects of fundamental rights in private law, but rather distinguish between ‘horizontal effect’ and ‘taking
inspiration from fundamental rights’.

2 For German law, among others: Diirig 1956; Riifner 1992, no. 58, with further references. For Dutch law, see
Smits 2003, p. 49 ff.

24 Diirig 1956, p. 157-158; Canaris 1984, p. 225 ff.

25 Barak 2001, p. 21-22; Smits 2003, p. 22-23.

26 Barak 2001, p. 21.

27 De Vos 2005, p. 288.
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such and reference to these rights would no longer have to be made when applying the private law

provisions.?8

2.1.3  Relativising the direct/ indirect effect distinction

Of course the brief descriptions of direct and indirect effect given in the previous sections cannot
pretend to capture the full range of the discussion on the choice between the direct or indirect
effect of fundamental rights. In fact, several additional remarks should be made in order to

provide a somewhat sharper picture of the nature and importance of the distinction.

a)  Differentiation according to legal actors

First of all, attention has to be paid to the roles of the different legal actors in giving effect to
fundamental rights in contract law. The /egislator in general is considered to be obliged to take into
account constitutional rights — or in the English case: human rights?? — when drafting rules of
private law. Article 1(3) of the German Grundgeserz, for instance, is usually understood as directly
binding the legislature also in the field of private law.’0 In the Netherlands, the legislator is
expected to keep an eye on the constitutionality of new provisions during the drafting process.’!
The Italian Costituzione requires the constitutionality of laws and provides for a judicial review by
the Constitutional Court (Article 134 Cosz). In England, last but not least the Human Rights Act
1998 requires the Minister in charge of a Bill to make a statement regarding the compatibility of
the Bill with the rights safeguarded by the European Convention on Human Rights (Article 19(1)
HRA 1998).

As we will see in the case law analysis hereafter, more ink has been spilt on the question
whether the judges in civil cases are bound by fundamental rights and, if so, whether they should
give direct or indirect effect to these rights. If they are considered as public authorities, a
responsibility for the protection of citizens’ fundamental rights could be justified.3> However, the
extent to which the courts may apply fundamental rights in contract cases might not be easy to
pinpoint: it depends on the extent to which the citizens themselves are considered to be bound by
fundamental rights in their interrelations.

Opinions differ on the question whether private zndividuals in contractual relations should be
considered to be bound by fundamental rights.3> Many legal scholars reject a theory of the direct
application of fundamental rights to individuals. As Taylor has written on English law, but as is

also valid for the mainstream opinions on this point in other legal systems:

28 Compare the classification of Boesjes 1973, p. 911, which was followed by the Dutch constitutional legislator
when revising the Grondwer in 1983, but has had very little success in practice. See section 1.1.3 above. See also
Smits 2003, p. 161-162, who expresses scepticism as to the role of fundamental rights in patrimonial law, since
fundamental rights for the greatest part have already been given effect in private law rules and disputes between
private parties should therefore be resolved on the basis of the system of private law. See also De Vos 2005.

2 Meaning the ECHR rights incorporated in English law by the Human Rights Act 1998. See section 1.1.5.

30 Canaris 1999, p. 11-12, who moreover explicitly rejects the indirect binding nature of fundamental rights on
the legislator in private law, p. 16 ff.

31 TK 1975-1976, 13 872, nr. 3, p. 14.

32 Compare, for German law, Canaris 1999, p. 38. For English law, a similar reasoning has been developed on the
basis of section 6(1) in conjunction with section 6(3) of the Human Rights Act 1998; see section 2.5.1.

33 Hesselink 2002a, p. 181.
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‘The reason for this is that private individuals are not the addressees of human rights provisions, because
the law allows them more freedom than it allows to the state and does not expect them to live their lives
in accordance with the strict criteria of non-discrimination and fairness which are appropriate for the

state, which is more powerful than individuals and from which a greater degree of neutrality is expected.”*

Direct application would imply that private individuals could invoke these rights as subjective
rights against one another. This idea often is not supported, on the ground that in private law
cases the judges balance the opposing zuterests of the parties rather than recognising and awarding
rights.3> An indirect application, giving effect to the values protected by fundamental rights in the
private law context in this view would be more suitable, since it leaves room for balancing the
parties’ interests. Moreover, it would respect the distinction between a ‘public sphere’ and a
‘private sphere’, in the context of which fundamental rights have historically developed, since it
recognises the differences between state action and the conduct of private parties.3

The question of private individuals being bound by fundamental rights thus closely relates
to the question of what role the courts play in giving effect to these rights in private law. If a direct
binding nature on individuals were accepted, the judges would also be directly bound, having to
apply fundamental rights in the form given to them in the Constitution and possibly having to
apply them even ex gfficio. In case of the indirect binding nature on individuals in contractual
relations, the courts might in theory be bound either directly or indirectly: directly in the sense that
as state organs they are called upon to protect fundamental rights also in private law relations, or
indirectly in the sense that they have to interpret and apply the rules of private law in the light of
the system of values safeguarded by these rights. The practical implications of these varying
perspectives will be further examined in the subsequent sections and, in the light of legal theory, in
Part II.

b)  Differentiation according to fundamental rights

Besides the distribution of tasks among the various legal actors, it is important to notice that a
preference for direct or indirect effect or, for that matter, any effect of a fundamental right in
private law may change in accordance with the fundamental right that is involved in a specific
case.’’ The German Bundesarbeitsgericht, for instance, gave direct effect to the right to marry (Article
6(1) Grundgeserg) in a judgment concerning a student nurse whose training contract stipulated that
she would be laid off if she became married (a so-called ‘celibacy clause’ or ‘non-marriage

clause’).’8 In a very similar judgment, the Cour d'appe/ of Paris held that the stipulation that Air

3 Taylor 2002, p. 218. Compare Canaris 1999, p. 34-36; Kortmann 1996, p. 153. Compare Smits 2003, p. 50-53
and, furthermore, p. 69 ff. on the question whether discrimination is allowed in the ‘private sphere’, which he
answers in the affirmative. Smits points out that the rejection of the idea of citizens being directly bound by
fundamental rights assumes a sharp distinction between the public and the private sphere; p. 50. The theory of
indirect effect would do more justice to this distinction.

% Kortmann 1996, p. 152.

36 Smits 2003, p. 50-51, referring to the #rias politica of Montesquieu and Locke’s theory of the ‘inalienability’ of
fundamental rights, coming to the fore in the French Déclaration des Droits de 'Homme et du Citoyen (1789) and the
American Declaration of Independence (1776).

37 At this point, only some indicative examples will be given. A more comprehensive analysis will follow in
chapter 3 of Part I, on the basis of the cases presented in the subsequent descriptions of the state of the vatious
selected legal systems with regard to effects of fundamental rights in the private sphere.

3 BAG 10 May 1957, BAGE 4, 274. The president of the Court was Nipperdey, who developed the theory of
unmittelbare Drittwirkung.
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France stewardesses must remain unmarried was void, considering that the freedom to marry,
though at the time of the decision it was not entrenched in a constitutional document, was a
‘subjective right of public order’ that in principle could not be contractually limited or waived.?* A
right safeguarding a choice as personal as the one to marry thus appears to have obtained a similar
status in private law relations as in the relationship between state and citizen.

Other fundamental rights tend to enter into private law in a more moderate way. Freedom
of expression, for example, usually becomes subject to a balance of interests, since in the private
sphere it has to be weighed against the other parties’ interests, regarding privacy or the insulting
character of the statements made.*’ A balance of interests is also the technique usually applied in
judicial reasoning to safeguard human dignity*! or freedom of information (mostly versus the
owner’s rights).*? The development of personality rights in private law adjudication, furthermore,
could be seen as an indirect application of fundamental rights in the private sphere, since it
translates these rights into subjective rights of a private legal nature.*3

The choice to apply a fundamental right in private law and, if so, to apply it either directly or
indirectly may thus be said to depend not only on the extent to which the various legal actors are
bound by these rights, but also on the nature of the rights themselves. It should, however, be
emphasised that 7z abstracto no hierarchical ranking of fundamental rights seems to result from this
observation. In particular the theory of indirect effect presupposes that the circumstances of the
case determine which right prevails iz concreto — or rather, which 7nferest carries the most weight in

the balance made by the judge.

¢) Differentiation according to legal relationships

A further shading of the general distinction between direct and indirect effect results from the fact
that in certain contractual relationships a fundamental rights issue may arise more readily than in
others. Employment cases, for instance, were in many countries among the first in which
fundamental rights obtained an effect. Think of the aforementioned case law of the German

Federal Labour Court, which already in the 1950s addressed topics such as equal pay of men and

39 Conr d’appel Paris 30 April 1963, D. 1963, Jurisprudence 428, with a comment by Rouast (Epousx Barbier . Cie. Air
France). Compare also the later case Cass. Ch. Mixte 17 October 1975, JCP 76, 11, 18238, with a comment by
Lindon (Madame Roy), in which the French Supreme Court affirmed this protection of the ‘freedom of marriage’.
See also Raynaud 2003, p. 145 and p. 285-286.

40 See, among many other examples, the German Lsi#h case, BV erfG 15 January 1958, Bl erfGE 7, 198 (see section
2.2.1 below); the Dutch Goeree cases, HR 5 June 1987, NJ 1988, 702 (Goeree I); HR 2 February 1990, NJ 1991, 289
(Goeree II) and the Parool case, HR 6 January 1995, NJ 1995, 422 (Parool); the English cases of Douglas v. Hello! 1.td
[2001] QB 967, [2001] 2 WLR 992 and [2003] EMLR 31, and Campbell v. MGN [2002] EWCA Civ 1373, and
[2004] UKHL 22; [2004] 2 AC 457 (HL) (both discussed in section 2.3.2 below).

41 See the German Biirgschaft case, Bl erfG 19 October 1993, Bl erfGE 89, 214 (further examined in section 2.2.1
below).

4 Examples include cases regarding the placement of a satellite dish on a rented apartment: the German cases
BUVerfG 9 February 1994, BVerfGE 90, 27 (Parabolantennen) and BGH 2 March 2005, VIII ZR 118/04
(www.bundesgerichtshof.de); the Dutch case HR 3 November 1989, NJ 1991, 168. The Italian Corte di Cassazione,
on the other hand, established the status of the right to place a satellite dish as a subjective right, based on the
freedom to receive information: Cass. civ. 29 January 1993, Rep. Foro it. 1993, Radiotelevisione [5470], no. 75. The
freedom to receive information, however, could be restricted in the light of the owner’s rights, which meant that
a certain balance of interests also had to be made. Another example is the request to campaign against plans of
public concern in a privately-owned shopping centre, as in the English case leading up to ECtHR 6 May 2003,
application no. 44306/98, ECHR 2003, 222 (Appleby and others v. the United Kingdom).

4 Lindenbergh 1999, p. 1705; Nehmelman 2002, p. 17 ff. and, commenting on Lindenbergh, p. 93-98.
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women for equal work* and the nullity of certain clauses included in employment contracts.*> In
Italy, the first examples of constitutional rights affecting contract law were also situated in the field
of labour law: Articles 36 (right to a fair salary) and 37 (equal treatment of men and women in
employment relations) of the Constitution of 1948 were continuously confirmed as having a direct
effect on employment contracts from the late 1940s and early 1950s onwards.*¢

An explanation for the early success of fundamental rights in these types of cases could be
that the imbalance of power that often exists between employee and employer recalls the position
of citizens in relation to the State. The ‘weaker’ party, from this point of view, deserves protection
against a possible abuse of power by the ‘stronger’ party. The application of fundamental rights to
realise this type of protection might be more easily translated from the constitutional level to the
private sphere in cases in which a certain inequality on the part of the parties is almost inherent to
the relationship, such as employment contracts, than to cases in which the parties in principle have
equal bargaining positions.*’” Support for this line of reasoning can be found in the view that
today’s contract law sees the emergence of a new paradigm alongside freedom of contract, that is
solidarity.#8 Considerations on the need to safeguard the equilibrium in contractual relationships in
which one party is usually ‘weaker’ than the other may be said to have given rise to the
development of protective rules for e.g. consumers, tenants, patients and employees.

The examination of the effects of fundamental rights in contract law in terms of autonomy
and solidarity brings into play the politics of contract law, since it engages the choices made by
legislature and judiciary regarding the extent to which parties should take each other’s interests
into account. This aspect of the subject will be further analysed in Part IT of this book, in which I
will look into the explanation for fundamental rights playing a part in contract law adjudication.
For now, it seems sufficient to keep in mind that the preference for either direct or indirect effect
relates to the type of contract involved and, probably, to the policy choices underlying the

regulation of the specific type of contract.

2.1.4 A theory of relativity: versions of direct and indirect effect

Recapitulating, the distinction between direct and indirect effect cannot be seen only in black and
white. Indeed, it has become clear that the definitions of direct and indirect effect in reality are
more differentiated than appears from the brief introduction given previously. In order to provide
a framework for the examination of case law in the subsequent chapters, I would therefore like to
propose a schematisation of the various theoretical positions in four categories rather than two.
This scheme is partially based on the idea that, in principle, there are ‘stronger’ and ‘weaker’

versions of indirect effect,* and partially on the idea that a distinction should be made according

4 Nipperdey 1950.

4 Compare the aformentioned case regarding non-marriage clauses, BAG 10 May 1957, BAGE 4, 274
(Zolibatsklansel).

46 The first case granting a direct effect to Article 36 Cosz. dates from no more than two months after the coming
into force of the Constitution: Trib. Firenze 23 March 1948, Monitore dei Tribunali 1949, p. 12, n. 18. This judgment
was affirmed by the Corte di Cassazione in its decision of 10 August 1953, n. 2696, Giust. civ. 1953, 2687.

47 Compare Smits 2003, p. 52.

4 Hondius 1999. Compate also my contribution to the collection of articles of the Amsterdam Institute for
Private Law on the theme of ‘private law between autonomy and solidarity’, Mak 2003a.

4 For a fruitful application of the distinction between ‘strong’ and ‘weak’ versions of key concepts in legal theory,
see Lucy 1999. On ‘strong’ and ‘weak’ versions of ‘indirect horizontal effect’ in the common law, see Phillipson
1999, p. 830-833.
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to the fundamental rights binding either the parties or the courts. Furthermore, this classification
regards the application and effect of fundamental rights in case law and, as such, focuses on the
courts and the parties being bound by these rights rather than emphasising the position of the
legislator — which in general is considered to be directly bound in any case. It should be pointed
out beforehand that not all forms may be realised in all legal systems included in this research, due
to the institutional structure of the systems (e.g. existence of a Constitutional Court) or to rules of
procedural law. The classification is in the first place therefore a theoretical one.>

Strong’ direct effect. The ‘strong’ version of direct effect corresponds to the strict definition
given in section 2.1.1 earlier, in so far as it assumes that private parties in their interrelations under
certain circumstances may be directly bound by fundamental rights. One party accordingly has the
possibility to sue the other directly for a breach of a fundamental right. Judges in this case apply
the fundamental right in its ‘crude’ form, that is in the words in which it has been constitutionally
acknowledged, granting the aggrieved party a subjective right which may only be limited on the
conditions mentioned in the Constitution.

Strong’ indirect effect. Indirect effect in its ‘strong’ version,’! in my opinion,>? implies that the
courts have to explicitly safeguard the values protected by fundamental rights in contract law cases,
not the 7ghts themselves. The judges should consider the rules of private law that are applicable in
the specific case in the light of the fundamental values that lie at the heart of the problem
addressed in the case. In the continental legal systems, such as Germany, the Netherlands and
Italy, this form of indirect effect may be especially realised by means of the general clauses of
private law, e.g. ‘cood morals’ and ‘good faith’.53

Weak’ indirect effect. The “weak’ version of indirect effect, in my classification, would be the
effect given to fundamental values in contract law adjudication without any explicit reference
being made to constitutional rights or human rights documents. Here the application of
fundamental rights remains limited to the ‘inspiration’ taken from values that have been
recognised as having a special status on the constitutional level. The effect on the parties involved
in the contractual dispute, as in the ‘strong’ version of indirect effect, cannot by definition be more
than indirect.

Procedural effect. This effect of fundamental rights in adjudication, last but not least, does not

concern the contract parties themselves: they are not necessarily considered directly bound by

50 For its practical application, see Chapter 3 below.

51 To avoid misunderstandings, it should be pointed out that ‘strong’ and ‘weak’ here refer to the ¢ffecs of the
fundamental rights and not to the adjective ‘indirect’. Otherwise, of course, the ‘strong’ version would be the one
that gave the most indirect application to fundamental rights and, thus, the least effect in practice.

52 Here my opinion differs from that of Phillipson, whose ‘strong version of indirect horizontal effect’ comes
closer to what I will here define as a ‘procedural effect’; see Phillipson 1999, p. 830-831. While Phillipson bases
his definitions on the duty of the courts to apply and develop the (common) law in compliance with fundamental
rights, I would like to emphasise the possible actions against infringements of fundamental rights and, thus, the
binding nature of these rights on the courts and private parties. In Phillipson’s view, only the development of
new private law causes of action would constitute a direct effect. In my opinion, however, it is not so much the
question of distinguishing between ‘existing law” or ‘new actions’ that matters, but rather the form in which the
fundamental right is introduced in the private law discourse (constitutional right, or ‘merely’ the value
safeguarded by this right) that determines whether its application should be deemed ‘direct’ or ‘indirect’.

53 Compare the German Lih case, analysed in section 2.2.1.
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these rights and, as a consequence, might not be able to invoke them against one another.>* The
courts, on the other hand, have to guarantee the rights as safeguarded by the Constitution. In
practice this means that a claim could be made, usually before a Constitutional Court, on the

ground that the judgment of a court in a civil case infringes a certain fundamental right.>>

This theoretical model of forms of direct and indirect effect provides a background against which
the case law regarding fundamental rights and contractual relationships may be explored.
Beforehand it should, nevertheless, already be said that this type of classification might not be so
easy to apply in practice. In this context, we may recall the destiny of the ‘sliding scale of
horizontal effect’ adopted by the Dutch constitutional legislator®® on the occasion of the revision
of the Grondwet in 1983: due to a lack of practical applicability this ‘sliding scale’ has remained
deprived of any mentionable acceptance or impact in case law and legal literature.>’

Moreover, it should be observed that the differentiation between varieties of direct and
indirect effect might make it difficult to keep up the distinction between these two concepts. In
fact, only the ‘strong’ version of direct effect assumes that private individuals can be directly
bound by fundamental rights, while the distinction between the other three categories also
depends on the tasks attributed to the judges in regard to the protection of these rights in private
legal relations. In practice, only minimal differences might be expected between the results of the
latter three forms of application of fundamental rights, since the cases will probably all be resolved
on the basis of a balance of the interests of the parties involved. Considering, moreover, that even
the direct binding nature of fundamental rights on private individuals leaves room for the interests
of the allegedly ‘infringing’ party to be taken into account,® the black-and-white distinction
between direct and indirect effect seems to fade into grey.

I will come back to the theoretical discourse on the direct and indirect effects of
fundamental rights in Chapter 3 of this Part 1. First, however, the development of the application
of fundamental rights in contract law cases in respectively Germany and the Netherlands will be

examined, followed by some comparative notes on Italian and English law.

2.2 Germany

2.2.1 Wechselwirkung

In the German Grundgesetz, special limitation clauses have been laid down in the specific provisions
of its catalogue of fundamental rights. It would not be possible to fully describe the interpretation
in German private law of all these clauses here. I will therefore focus on the limits on the freedom

of expression, which have played a leading part in a couple of the most representative cases

5% Although, in theory, an overlap with the category of ‘strong’ direct effect is possible if it is accepted that the
contract parties are directly bound and the judgment of the courts may also be subjected to a direct test as to
their constitutionality.

% See, for instance, the German Biirgschaft case, discussed in section 2.2.2. Compare Canaris 1999, p. 38 ff.

%6 TK 1975-1976, nr. 3, p. 15-16. The ‘sliding scale’ has its origins in a distinction made by Boesjes 1973, p. 911.

57 Compare Smits 2003, p. 30-31.

8 Think of the property owner’s interests in cases of the installation of a satellite dish by a tenant, or the
balancing of freedom of expression and privacy interests in cases of publications concerning the private lives of
public persons.

58



regarding the interaction between fundamental rights and the rules of private law. The freedom of
expression is safeguarded by Article 5 GG and is ‘subject to limitations in the provisions of general
statutes, in statutory provisions for the protection of the young, and in the right to personal

honour’ (Article 5(2) GG).%

A landmark decision: the Liith case
In a pioneer case on the effects of fundamental rights between private parties, the
Bundesverfassungsgericht has formulated some general considerations on the interaction of limitation

clauses with the open norms of private law. This was the Liith case of 1958.60

The events that led up to the case took place in 1950, when Erich Liith, who at the time was Chief of
Senate and head of the press department of Hamburg, made a statement in a private capacity at the
opening of the ‘Week of the German movie’. At that time, Lith also actively participated in a group
seeking to rebuild relations between Christians and Jews after the Second World War. His statement
concerned a new film by the German director Veith Harlan, who under the Nazi regime had directed a
couple of controversial, anti-Semitic films. Liith called on German cinema owners, film distributors and
the public to boycott Harlan’s latest film, entitled ‘Unsterbliche Geliebte, for reasons of morality, even
though this new film was not itself offensive.

The production company as well as the distributor of the film then sued Liith, asking the court to
prohibit him from further stimulating a boycott. The Landgericht Hamburg granted this claim, since it
deemed Liith’s course of action to be contrary to good morals in the sense of § 826 BGB®!. Liith’s call for
a boycott was aimed at preventing Harlan’s comeback as a ‘creator of representative German films’.
According to the coutt, the actual consequence would be that Harlan was prevented from producing
normal films, which could become ‘representative’ for German cinema. Since Harlan had already been
acquitted of criminal allegations regarding his anti-Semitic film ‘Jud S7” and he had not been prevented
from further practising his profession, Liith’s conduct violated the ‘democratic view of the law and of
morals of the German people’. In other words: Liith was not reproached for stating his disapproval of
Harlan’s comeback, but for calling on the public to act in a way that would prevent Harlan’s films from
being shown and thus make his comeback as a film director impossible. The call for a boycott moreover
affected the production company and the distributor of the film, since they would suffer damage if less
people paid to see the film. In the court’s opinion, this all added up to a an illegal act in the sense of § 826
BGB and an injunction thus had to be given.

In reaction to this decision, Liith brought a claim before the Bundesverfassungsgericht. His
constitutional complaint stated that the Landgericht had infringed his freedom of expression as laid down
in Article 5(1), first sentence GG.

% Translation by Tschentscher 2003. The right itself is formulated thus: ‘(1) Everyone has the right to freely
express and disseminate his opinion in speech, writing and pictures and to freely inform himself from generally
accessible sources. Freedom of the press and freedom of reporting by means of broadcasts and films are
guaranteed. There may be no censorship.” In German: ‘(1) Jeder hat das Recht, seine Meinung in Wort, Schrift
und Bild frei zu 4uBlern und zu verbreiten und sich aus allgemein zuginglichen Quellen ungehindert zu
unterrichten. Die Pressefreiheit und die Freiheit der Berichterstattung durch Rundfunk und Film werden
gewihrleistet. Eine Zensur findet nicht statt. (2) Dies Rechte finden ihre Schranken in den Vorschriften der
allgemeinen Gesetze, den gesetzlichen Bestimmungen zum Schutze der Jugend und in dem Recht der
personlichen Ehre.

0 BVerfG 15 January 1958, Bl erfGE 7, 198. See also Markesinis 2001b.

61 § 826 BGB: ‘Wer in eciner gegen die guten Sitten verstolenden Weise einem anderen vorsitzlich Schaden
zufiigt, ist dem anderen zum Ersatz des Schadens verpflichtet.” This provision is an addition to § 823 BGB, which
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In its decision in the Liith case, the Constitutional Court included several important considerations
on the relation between fundamental rights and the general clauses of private law. It emphasised
the primary function of these rights as defences for the citizens against the State and then went on

to say that:

It is equally true, however, that the Basic Law is not a value-neutral document [citations from numerous
decisions]. Its section on basic rights establishes an objective order of values, and this order strongly
reinforces the effective power of basic rights. This value system, which centers upon dignity of the human
personality developing freely within the social community, must be looked upon as a fundamental
constitutional decision affecting all spheres of law [public and private]. It serves as a yardstick for
measuring and assessing all actions in the areas of legislation, public administration, and adjudication.
Thus it is clear that basic rights also influence [the development of] private law. Every provision must be

compatible with this system of values, and every such provision must be interpreted in its spirit.’6?

According to the Bundesverfassungsgericht, the rights laid down in the Grundgesetz constituted an
objective system of values that was built around the concept and value of human personality freely
developing within a social context. This system underlay all areas of law, including private law.
Each provision of private law should therefore be formulated as well as interpreted in accordance
with the fundamental values that were expressed in the system. Concerning the manner in which

this should be realised, the court stated:

‘The influence of the scale of values of the basic rights affects particularly those provisions of private law
that contain mandatory rules of law and thus form part of the ordre public—in the broad sense of the term—
that is, rules which for reasons of the general welfare also are binding on private legal relationships and
are removed from the dominion of private intent. Because of their purpose these provisions are closely
related to the public law they supplement. Consequently, they are substantially exposed to the influence of
constitutional law. In bringing this influence to bear, the courts may invoke the general clauses which, like
Article 826 of the Civil Code, refer to standards outside private law. “Good morals” is one such standard.
In order to determine what is required by social norms such as these, one has to consider first the
ensemble of value concepts that a nation had developed at a certain point in its intellectual and cultural
history and laid down in its constitution. That is why the general clanses have rightly been called the points where basic
rights have breached the [domain of] private law |citation of Durig, in Neumann, Nipperdey, and Scheuner, Die
Grundrechte, 2:525].763

provides specific grounds for tortious liability. § 826 BGB provides for damages when someone deliberately
causes damage to another in a way that infringes good morals.

02 Kommers 1997, p. 363. BV er/GE 7, 198, 205: ‘Ebenso richtig ist aber, dal das Grundgesetz, das keine
wertneutrale Ordnung sein will (..) in seinem Grundrechtsabschnitt auch eine objektive Wertordnung
aufgerichtet hat und dafl gerade hierin eine prinzipielle Verstitkung der Geltungskraft der Grundrechte zum
Ausdruck kommt (...). Dieses Wertsystem, das seinen Mittelpunkt in der innerhalb der sozialen Gemeinschaft
sich frei entfaltenden menschlichen Personlichkeit und ihrer Wirde findet, mul3 als verfassungsrechtliche
Grundentscheidung fir alle Bereiche des Rechts gelten; Gesetzgebung, Verwaltung und Rechtsprechung
empfangen von ihm Richtlinien und Impulse. So beeinfluB3t es selbstverstindlich auch das burgerliche Recht;
keine burgerlich-rechtliche Vorschrift darf in Widerspruch zu ihm stehen, jede mul3 in seinem Geiste ausgelegt
werden.’

0 Kommers 1997, p. 363-304; emphasis added. BlerfGE 7, 198, 206: ‘Der Einflull grundrechtlicher
WertmaBstibe wird sich vor allem bei denjenigen Vorschriften des Privatrechts geltend machen, die zwingendes
Recht enthalten und so einen Teil des ordre public — im weiten Sinne — bilden, d.h. der Prinzipien, die aus
Grinden des gemeinen Wohls auch fir die Gestaltung der Rechtsbezichungen zwischen den einzelnen
verbindlich sein sollen und deshalb der Herrschaft des Privatwillens entzogen sind. Diese Bestimmungen haben
nach ihrem Zweck eine nahe Verwandtschaft mit dem 6ffentlichen Recht, dem sie erginzend anfiigen. Das mul}
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Thus, the general clauses of private law established their position as inroads for fundamental rights
in this field. They referred to standards outside private law and were, therefore, affected by
constitutional law. Consequently, they had to be interpreted in the light of the objective order of
values codified in the Grundgesetz. These considerations on the so-called _Ausstrablungswirkung®
(‘reflex effect’; literally ‘radiating effect’) of fundamental rights in relations governed by private
law, including the law of contracts, have been at the heart of all subsequent court decisions on the
subject.®

Fundamental rights, however, did not only affect private law; private law could also have
effects on fundamental rights. In the Liith case, the right that was at stake was the freedom of
expression, codified in Article 5(1) GG. This right was subject to limitations by general laws
(Article 5(2) GG), which meant that the civil and criminal legislator could set certain limits on the
free expression of opinion.®® This did, however, not mean that a general law restricting a basic
right never constituted a violation of that right.¢” Rather, the effect of general laws that would limit
a basic right should be evaluated in light of the importance of that basic right. There was a
Wechsehwirkung or ‘reciprocal effect” between the basic right and the general laws, which implied
that when a judge determined the extent to which the freedom of expression was limited by
general laws, these laws should themselves be interpreted against the background of the entire
legal order and the importance it attached to free speech.®8 According to the Bundesverfassungsgericht,

this concept of ‘general laws’ included norms of private law, such as § 826 BGB.%

For Lith, this meant that his freedom of expression had to be interpreted in the light of this general
clause, and vice versa. The Court found that Lith’s motives in calling for the boycott were not against
‘good morals’ he had not pursued his own economic interests, but he had wanted to prevent Harlan from
being once more presented as a major German film director, since this might harm Germany’s appearance
on the world scene — it might appear that nothing had changed in German cultural life since the days of
the Nazi regime under which Hatlan was a successful director. Liith’s close personal relation to all that
concerned the German-Jewish relationship even required him to express his view in public and, hence,
Harlan’s interests had to give way: ‘Where the formation of public opinion on a matter important to the
general welfare is concerned, private and especially individual economic interests must, in principle,

yield.””? Since the Landgericht had not acknowledged this, its decision was overturned.

sie in besonderem MaBle dem FEinflul des Verfassungsrechts aussetzen. Der Rechtsprechung bieten sich zur
realisierung dieses Einflusses vor allem die “Generalklauseln”, die, wie § 826 BGB, zur Beurteilung menschlichen
Verhaltens auf auller-zivilrechtliche, ja zunichst Uberhaupt auBlerrechtliche MaBstibe, wie die “guten Sitten”
verweisen. Denn bei der Entscheidung dariiber, was diese sozialen Gebote jeweils im Einzelfall fordern, muf3 in
erster Linie von der Gesamtheit der Wertvorstellungen ausgegangen werden, die das Volk in einem bestimmten
Zeitpunkt seiner geistig-kulturellen Entwicklung erreicht und in seiner Verfassung fixiert hat. Deshalb sind mit
Recht die Generalklanseln als die “Einbruchstellen” der Grundrechte in das biirgerliche Recht bezeichnet worden (Dirig (...)).
(emphasis added)

o4 BlerfGE 7, 198, 207.

 See, for example, references in Bl e7fG 7 February 1990, Bl er/GE 81, 242 (Handelsvertreter), Bl erfG 19 October
1993, BV er/GE 89, 214 (Biirgschaf).

66 Markesinis 2001b, p. 137.

67 BV erfGE 7, 198, 208; Kommers 1997, p. 364.

08 Bl erfGE 7, 198, 208-209; Kommers 1997, p. 365.

0 Bl erfGE 7,198, 211.

70 Kommers 1997, p. 367; translation of Bl er/GE 7, 198, p. 219.
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The approach chosen by the Bundesverfassungsgericht shows how, on the one hand, a fundamental
right may play a role in the interpretation of the general clauses of private law and, on the other,
how these general clauses may be of relevance for determining the possible limitation of the
fundamental right. It seems that a fundamental right may thus be adapted for its application in
private legal relationships. Or, rather, the right itself remains the same as in the relation between
State and citizen, but its restrictions may be adjusted to the private law context. This is done
through the interpretation of the limitation clauses. At the same time, private law norms are being
read in light of the fundamental rights involved and especially open norms may thus be

concretised.

A collision of rights: the Wallraff case

Sometimes, both parties can invoke a right protected by Article 5 GG. The Wechsehwirkung between
the fundamental right and the ‘general laws’ may then help to strike a balance. An example can be
found in the Wallraff case, decided by the Bundesverfassungsgericht in 1984.71

A writer, Wallraff, worked ‘undercover’ as a journalist at Bild magazine’s editorial office from March to
July 1977, in order to gather information for a book he was writing. He had used a false name and lied
about his intentions for working there. In the book that was eventually published, Wallraff criticised the
journalistic methods, editorial work and contents of Bi/d, quoting parts of editorial meetings and phone
calls. Bilds publisher, Axel Springer Verlag AG, instigated a claim to remove several passages from the
book. The claim was granted in its entirety by the Landgericht Hamburg, but the Oberlandesgericht rejected
part of the claim on appeal. The case was then brought before the Bundesgerichtshof.

The BGH overturned the decisions of the Landgericht and Oberlandesgericht in light of the freedom of
expression and freedom of the press (Article 5 GG).”? Balancing the interests involved, the BGH
considered that a magazine’s interest in keeping its editorial meetings confidential must give way when the
information that was published was limited to the internal structural process of work and decision
making, and aimed at disclosing controversial means and attitudes towards the choice and arrangement of
information. Public checks on editorial work did not restrict the freedom of the press, but served it. The
public relevance of the wrongs that had been brought to light justified Wallraff’s depiction of the editorial
meetings. According to the BGH, the means by which he had obtained the information did not alter this
decision. The Bundesverfassungsgericht, however, judged differently.

According to the Bundesverfassungsgericht, Article 5(1), second sentence, GG encompassed the
confidentiality of the editorial work of the press. In the court’s opinion, social forces and private
parties could infringe this confidentiality as well as the State. Private law provisions theref